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The article is devoted to the evolution of legal regulation of corporate agreements in Ukraine. The attention has been
paid to the development of corporatisation in the imperial and soviet times as a prerequisite for the slow and long-term
implementation of the corporate agreements institute in the domestic legislation regulating business entities activity. The
stages of legal comprehension of corporate agreements have been outlined. The prospects of scientific researching of the
mentioned institute in the domestic legal system and the doctrine of economic law have been defined.
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Problem setting. Corporate law is a complex,
multiplicity field of law that regulates the dynamically
developing legal relations and actively reacts to economic
and political changes in society. Problems of legal
regulation of corporate governance in domestic business
entities are among the most relevant in corporate law in
Ukraine, as they relate to the direct definition of the rules
for the organization of the business entities activity. The
rupture of economic realities, the actual development of
corporate relations and corporate legislation, which at
this stage does not cover the needs for regulation of
corporate governance, led to the need to study the
development and implementation of domestic legislation
of the institute of corporate agreements as a mechanism
for additional discretionary regulation of corporate
relations associated with the realization of rights and the
powers of its parties in a certain way.

The issue of corporate agreements institutionalization
is popular in domestic corporate law, but it acquired
special significance with the adoption of the Laws of
Ukraine “On Amendments to Certain Legislative Acts
of Ukraine regards Corporate Agreements” Ne 1984-VIII
from 23.03.2017 and “On Companies with Limited and
Additional Liability» Ne 2275-VIII from 06.02.2018.
Having received the legal basis for its existence, the
institute of corporate agreements became one of the main
fields of the corporate reform of 2017-2018 and paid a
considerable attention to law enforcers and scholars, thus
updating civil and economic-legal research on the above-
mentioned issue.

Analysis of recent research and publications.
Problems of determining the nature, scope, content,
subject structure of corporate agreement in Ukraine were
the subject of scientific research of representatives of
both civil and economic law sciences. Significant creative

work in the study of the topic was introduced by
V.A. Vasil’eva, V.V. Vasil’eva, 1.V. Venediktova,
O.M. Vinnik, Yu.M. Zhornokui, I.V. Spasibo-Fateyeva,
M.M. Sigidin, L.Sischuk, V.I. Tsikalo, Yu.M. Yurkevich,
0O.S. Yavorsky and others. However, the reform of
corporate law, the institutionalization of the corporate
agreement at the legislative level updates interest in the
raised issue, expanding promising scientific research,
providing an opportunity to update existing doctrinal
approaches on this issues.

Target of research. The purpose of this article is to
outline the main pillars of the development of domestic
legislation on corporate relations and corporate
agreements from the stage of comprehension of the need
for their legal registration to the formation of law
enforcement practices on the basis of the current
legislation that had been adopted. The author also aims
to identify the main promising directions of corporate
agreements scientific researching as a subject economic-
legal field of law.

Article’s main body. The need for the legal provision
of the institution of a corporate agreement in Ukraine has
long elapsed. It became clear in the course of applying
corporate legislation that the company’s charter is unable
to resolve a number of issues related to its activities
effectively and in its entirety. The charter may contain
only general provisions of the organization of activities
and it’s impossible to foresee all the details of business
activity conduction in it, as well as the difficulty which
the participants or authorities can meet with during
corporate entities activity. In its turn, the corporate
agreement, as a discretionary instrument of legal
regulation of corporate relations, expands the possibility
of resolving certain issues related to the management of
the company. It’s able to balance the interests of
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participants in corporate relations, which can not be
ensured by the provisions of corporate law and the
charter.

The corporate contracts is the well-known instrument
in world-wide practice of corporate relations regulating.
It designed to resolve individual issues of governance
between the members of the company, its bodies and, for
example, creditors. But in the domestic legal system this
instrument was not widespread, primarily because of the
lack of normative grounds for its use.

The history of domestic corporatization reaches the
imperial, later soviet times. In journalistic publications,
as well as in scientific economic and legal literature, it
is indicated that in the late nineteenth and early twentieth
centuries, large corporate enterprises had been functioned
already.For example, the «Produgol» syndicate was
created in 1904, which, in contributing to the
monopolization tasks, united 18 joint stock companies
and controlled 75% of coal mining in the Donetsk basin
[5]. But with the fall of the Russian Empire and the
establishment of a communist paradigm of political and,
as a consequence, economic development -
corporatization has been frozen in fact for more than 70
years. One of the first evidence of a revival of the
corporate sphere within the public sector was the
adoption of the decision of the Council of Ministers of
the USSR «On Issuance of Enterprises and Securities
Organizations» at the end of 1988.

Obviously, in the absence of effective and adequate
development of the institute of corporate relations in the
Ukrainian SSR, it is not necessary to talk about the
conception of such an institution as a «corporate
agreement» in soviet times. But a superficial analysis of
this stage of corporatization development gives an insight
into why the investigated law institute was absent in
Ukraine, while in the countries of the anglo-saxon and
continental legal systems, a corporate contract, as an
instrument of legal regulation of corporate relations and
corporate governance, is used from the 60-70 years of
passed centuries. The latest history of corporatization in
Ukraine began with the adoption in 1991 of the Law on
Business Entities, which defined the basic legal principles
of corporate relations, consolidating the concepts and
types of business entities, rules for its creation, activities,
rights and obligations of its participants and founders.
Unfortunately, the question of the possibility of
concluding the corporate agreement, its scope, content
and subject structure were not fixed that time.

In our opinion, this situation was quite obvious for
two reasons: firstly, the institution of corporate relations
was only emerging in Ukraine, and the awareness of the
need for regulation of corporate relations not only by the
rules of law and provisions of the charter has not been

established yet; secondly, corporate law was actively
formed on key and expedient issues of that time: state
registration of business entities - the Law of Ukraine “On
State Registration of Legal Entities, Individuals -
Entrepreneurs and Public Associations” (2003); the
procedure for placement and circulation of securities -
the Law of Ukraine “On Securities and the Stock Market”
(2006) and others.

The first uncertain steps regarding the legalization
of a corporate agreement were made in 2008 with the
adoption of the Law on Joint-Stock Companies. Art. 29
determined that the charter of a joint-stock company may
provide for the possibility of concluding an agreement
between shareholders, under which the latter enters
additional obligations, including the obligation to
participate in general meetings, and provides for liability
for non-compliance. Today, this provision is excluded on
the basis of the Law of Ukraine “On Amendments to
Certain Legislative Acts of Ukraine regards Corporate
Treaties” Ne 1984-VIII of 23.03.2017. We agree with T.
Zhuk’s position that the specified provision cannot be
considered as an opportunity for shareholders to exercise
their corporate rights, since it provides for the
establishment of additional obligations only to them [1].
For the most widespread legal form of legal entities in
Ukraine - limited liability companies - the possibility of
contractual regulation of corporate relations between its
participants at this stage was not foreseen at all.

Despite the fact that the realities of corporate
governance and corporate relations have been indicative
of the need to update domestic corporate law for long,
this issue was updated only in 2016, when a draft law on
corporate agreements was drafted (Law of Ukraine “On
Amendments to Certain Legislative Acts of Ukraine on
Corporate Agreements”), which was adopted on March
23, 2017 and entered into force on February 18, 2018.
On February 6, 2018, the Law “On Limited Liability
Companies” Ne 2275-VIII also was adopted, which in
line with the Law Ne 1984-VIII raised the issue of legal
regulation of corporate relations in limited liability
companies and additional liability for a new stage. From
June 17, 2018 (when the mentioned Law entered into
force), the legislative basis for the conclusion of corporate
agreements in limited liability and additional liability
companies appeared in Ukraine. This fact significantly
expanded the possibilities of realization of corporate
rights and interests of the parties of corporate relations
in the mentioned entities.

At present time the corporate agreement institute is
at the stage of its formation in Ukraine and requires the
development of law enforcement experience, but
obviously the laws adopted as part of the so-called
“corporate reform” formed the basis for the formation of
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corporate and judicial practice. So, after studying the
short and ambiguous development of legal understanding
of the institute of corporate treaties of the period of
independent Ukraine, the following stages can be
distinguished:

1. Stage of formation of the corporate form of
economic activity (September 19, 1991 - September 17,
2008). This period is the most long-term for the time
being. It begins with the adoption of the Law of Ukraine
“On Business Entities” in 1991 and is characterized by:
(a) the formation of the legal and regulatory framework
for corporate relations in Ukraine (Law of Ukraine “On
State Registration of Legal Entities, Individuals -
Entrepreneurs and Public Formations” (2003 The Law
of Ukraine “On Securities and the Stock Market” (2006),
the Law of Ukraine “On Holding Companies in Ukraine”
(2006), (b) outline of further directions of research of
corporate relations, comprehension of the necessity of
their legal registration.

2. Stage of Legal Awareness of the Institute of
Corporate Contracts in Ukraine (September 17, 2008 —
March 23, 2017). The isolation of this stage was marked
by the adoption of the Law of Ukraine “On Joint Stock
Companies” in 2008. The provision of mentioned Law
provided for the possibility of concluding a corporate
(share) agreement, although it is obvious that the
corporate agreement institute has not been formed during
this time, since the legal vacuum on the regulation of this
issue was not eliminated. Scientific research and
discussion on the necessity of legal registration of the
mentioned institute are being activated during this period,
the first draft laws on corporate agreements has been
appeared. All this formed the basis of the current Law of
Ukraine “On Amendments to Certain Legislative Acts
of Ukraine regards Corporate Treaties” on March 23,
2017. It is obvious that we can’t talk about the formation
of the legal basis of corporate agreements at this stage,
but it should be recognized that this was a period of legal
understanding of the need to introduce this institute into
the legal level.

But we pay attention that despite the first attempts
to formalize the institution of a corporate agreement in
Ukraine at that time, the practice of resolving issues
arising from corporate agreements was absent. Thus, in
the resolution of the Plenum of the Supreme Court of
Ukraine on October 24, 2008 “On the practice of
corporate disputes consideration by the courts” it was
stated that corporate relations are regulated exclusively
by laws and other normative legal acts of Ukraine. The

possibility of regulating relations with corporate
governance at the contractual level was eliminated.

3. The stage of legal implementation of the institute
of corporate agreement in Ukraine (March 23, 2017 -
June 17, .2018). During this period, the Law of Ukraine
“On Amendments to Certain Legislative Acts of Ukraine
on Corporate Contracts” and the Law of Ukraine “On
Limited Liability Companies” have been adopted came
into force, what laid the legal and regulatory framework
of the investigated institute, eliminating the legal
vacuum, which existed in the matter of regulation of
relations with the conclusion, execution, change and
termination of corporate agreements in Ukraine.

4. The stage of the formation of law enforcement
practice regarding the use of a corporate agreement as a
means of regulating corporate relations (June 17, 2018
- to date). Despite the way that has passed the institution
of a corporate contract in Ukraine in its development, it
is premature to say that it was formed, because it is
necessary to wait for the formation of practice of
application of legal provisions by both parties of a
corporate agreement, and courts, during the consideration
of disputes concerning with execution, modification and
termination of the contract. There was no judicial practice
on this issue.

As a conclusion it should be noted that, despite the
fact that the Institute of Corporate Agreement was
formalized only in 2018, the history of its understanding,
as necessary instrument for the domestic legal system,
dates back to the time of the birth of national
corporatization in independent Ukraine. The recent
reform of corporate law updates the legal researches of
this institution, bringing to the scientists updated
scientific and practical tasks, such as: (a) establishing the
legal nature of the corporate agreement and its place in
the domestic contractual system - the conclusion of the
discussion; (b) determining the place of the corporate
agreement in the system of regulation of corporate
relations; (c) the legal characterization of a corporate
agreement, defining its scope, features, principles,
content and subject structure; (d) analysis of the totality
of corporate interests of the parties to the investigated
agreement, establishing their balance for effective
management of a business entities; (e) studying the
mechanism for regulating corporate relations with the
help of a corporate agreement, determining the
peculiarities of the conclusion, execution, change and
termination of the latter one in the context of the revised
corporate law.
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HUKOJIEHKO H. A.

couckarens HVUW npaBoBoro obecneuenns nHHOBaoHHoro pa3sutust HAIIpH Ykpaunst

PA3BUTHE ITIPABOBOI'O PEI'YJINPOBAHHUS KOPIIOPATUBHBIX JJOTOBOPOB
B OTEUECTBEHHO# [TIPABOBOII CUCTEME

CraTbs MOCBSIIIICHA BOIIPOCAM Pa3BUTHS [IPABOBOIO PErYIUPOBAHUS KOPIIOPATUBHBIX JIOTOBOPOB B Ykpausne. OOpa-
IIICHO BHUMAHUE HAa OCOOCHHOCTH Pa3BUTHS KOPIOPATHU3ALMU B UMIICPCKUC U COBETCKUEC BPEMEHA KaK IPEAIOCHUIKA
MEJICHHO! 1 [UTUTENFHON UMIUIEMEHTAIIMHA HHCTUTYTa KOPTIIOPATHBHEIX JOTOBOPOB B OTEYECTBEHHOE 3aKOHOIATEIIECTBO,
PETYIHPYIOIIEee BOIPOCHI IS TETBHOCTH XO3IHCTBECHHBIX 00IIECTB. ABTOPOM BBIACIICHO ATAITBI, KOTOPBIC MIPOIILIO ITPABO-
BOC PEryJUPOBaHUC KOPIIOPATHBHBIX TOTOBOPOB BO BPEMCHA HE3aBUCUMOUN YKpauHbl. ONpeaecHbI ICPCICKTUBbI CTa-
HOBJICHHSI UCCJICLyEeMOTO HHCTUTYT B OT€UECTBEHHON IMPABOBOW CUCTEME U JOKTPHHE XO3SICTBEHHOTO TPaBa.

Ki1ioueBbie c10Ba: KOPIIOPaTUBHEIH JOTOBOP, KOPIIOPATHU3AIHs, KOPIIOPATUBHBIE MIPaBa, JOTOBOP O peaTN3alliy IIPaB
YYaCTHHUKOB (yUpeauTeneil) o0mecTBa, JOroBOp MEXKIY aKIOHEpaMH 00IIeCTBa.

42 IMpago Ta inHOBawiiine cycminberso Ne 1 (10) 2018



NIKOLENKO M. O. Evolution of legal regulation of corporate agreement in domestic legal system

HIKOJIEHKO M. O.

3n00yBad H/II npaBoBoro 3abe3neueHHst iHHOBamiiHOro po3Butky HAIIpH Ykpainu

PO3BUTOK IPABOBOI'O PEI'YJIIOBAHHSI KOPIIOPATUBHUX JOI'OBOPIB
Y BITYM3HSIHIN ITPABOBIN CUCTEMI

IMocranoBka nutanHs. [IpoOiemMu MpaBoBOTO PETYIIOBAHHS KOPIOPATHBHOTO YIIPABIIHHS Y BITYN3HSIHHUX TOCHO-
JIApCHKUX TOBAPHCTBAX € OJHUMH 3 HaWOUIBII aKTyaJbHUX B KOPIIOPATHBHOMY TpaBi YKpaiHi, OCKUIBKH CTOCYIOTHCS
0e3rnocepeJHbOr0 BU3HAYCHHS TIPaBHJI OpraHizaiii JisuIbHOCTI TOCHOapChKOTo ToBapucTBa. I1podiaema iHCTUTYIOHATI-
3amii KOPIOPaTUBHOTO JIOTOBOPY Y BITYM3HAHOMY KOPIIOPATHBHOMY IIpaBi Ha3piia JaBHO, ajle 0COOIMBOI aKTyaJIbHOCTI
BOHA Halyna i3 MpUIHATTAM KopriopatuBHOI peopmu 2018 poky, sika 3aKpinmiIa iIHCTUTYT KOPIIOPATUBHUX JOTOBOPIB Ha
3aKOHO/IaBUYOMY DiBHI, 3BEpHYBIIN Ha HHOTO yBary IpaBo3acTOCyBadiB Ta HAyKOBIIIB, aKTyasli3yBaBIIM LUBUIICTHYHI Ta
rOCIOAaPCHKO-TIPABOBI TOCIIKEHHS 13 OKPECACHOTO MUTAHHS.

AHaJi3 ocTaHHix my0aikaniid. Baromuit TBopumii 7OpOOOK y BUBUEHHS TOCIHIKyBaHOI TeMH Oyi0 BHECeHO, B.
A. Bacunneoro, B. B. BacuipeBoro, [.B. Benenukrosoro, O.M. Binnauk, FO. M. XKoprokyewm, 1. B. Cnacu6o-®ateeBoro,
M. M. Curuann, JI. Cimgyk, B. 1. Hikangom, 0. M. FOpkesudem, O.C. SIBopcbkoro Ta inmmmu. OxHak pedopmyBaHHS
KOPIIOPAaTHBHOI'O 3aKOHO/IABCTBA, IHCTUTYIiaJli3allis KOPIIOPATHBHOTO IOTOBOPY OHOBJIIOE IHTEPEC A0 MiTHATOTO MUTAHHS,
PO3IIUPSAIOYH TIEPCTIEKTUBHI HAyKOB1 JJOCTI/KSHHS HacaMIIepe T iIHCTPyMEHTaMH TOCTIOIapChKO-TIPaBOBOT HAyKH, HaIat0-
YM MOXKJIMBICTH OHOBJICHHS HASIBHUX JOKTPHUHAIBHUX ITIIXO/IB 10 BUPIMICHHS 3raJjaHoi BUILE MTPOOIEMATHKH.

Merta cTarTi. MeTOIO ITPOBEACHOTO JOCIIPKEHHS € OKPECICHHSI OCHOBHHUX BiX PO3BHUTKY BITUM3HSIHOTO 3aKOHO/IAB-
CTBa 13 PEry/IIOBaHHS KOPIIOPATUBHUX BIIHOCHH Ta KOPIOPATHBHUX JTOTOBOPIB BiJl CTalii OCMHCICHHS HEOOXITHOCTI 1X
TIPaBOBOTO O(OPMIICHHS 10 POPMYBaHHS MPABO3ACTOCOBHOI MPAKTUKU Ha OCHOBI JIIFOYOT0 3aKOHOIABCTBA, 1[0 1X PETYJIIOE.

Buxuian ocHoBHOro matepiajy. CTarTs MpUCBsTUCHA MMTAHHIO PO3BUTKY ITPABOBOTO PETYIIOBAHHS KOPIIOPATUBHHUX
JIOTOBOPIB B YKpaiHi. 3BepHEHO yBary Ha po3BUTOK KOpIIOpaTu3alii B iMIIEpChKi Ta pajiITHCHKI YacH sIK epeyMOBH I10-
BIJIBHOT Ta JIOBrOTPUBAJIOT IMIUIEMEHTALliT IHCTUTYTY KOPIIOPAaTUBHUX JIOTOBOPIB y BITUM3HSHE 3aKOHO/IABCTBO, 1110 PETry-
JIFO€ TIMTaHHS AISUIBHOCTI TOCTO/IapChKIX TOBAPUCTB. BHOKpemIieHO eTamny, sSiKi TIEPEKHUBAIIO IIPABOBE OCMHCIECHHS KOpP-
TIOPAaTHBHUX JIOTOBOPIB 3a YaciB HE3aJIeKHOI YKpaiHu. OKpecIeHO NePCIIeKTHBY CTAHOBIICHHS JOCIIIKYBAaHOTO IHCTUTYT
Y BITYM3HSHIN TPaBOBiil CUCTEMI Ta JJOKTPUHI TOCIIOaPCHKOTO MpaBa.

BucHOBKH i mepcneKTHBH NOJAJIBIINX T0CTi/zKeHb. HeonaBHe peopMyBaHHS KOPIIOPATHBHOTO 3aKOHO/IABCTBA
aKTyaJi3ye MPaBoOBi TOCIIIKEHHS IHCTUTYTY KOPIIOPATHBHUX TOTOBOPIB, CTABITYH MIEPE HAyKOBIIIMI OHOBJICHI HayKO-
BO-TIPAKTHYHI 3aj1a4i, cepesl IKuX: (a) BCTAHOBIICHHS ITPABOBOI MPHUPOIN KOPIIOPATHBHOTO JIOTOBOPY Ta Horo micus y
BITUM3HSHIN JOTOBIpHIiN cucTeMi; (0) BU3HAYECHHS MiCIsl KOPIIOPATHBHOTO JIOTOBOPY B CUCTEMI PETyIIOBAaHHS KOpIIopa-
TUBHUX BITHOCH; (B) HaJaHHsI MPABOBOI XapaKTEPUCTUKU KOPIIOPATHBHOMY JI0TOBODPY; (T) aHaJIi3 CYKyITHOCTI KopIopa-
TUBHHUX 1HTEPECIB CTOPIH JOCIIHKYBAaHOTO JJOTOBOPY, BCTAHOBIICHHS iX OajaHCy Iy €(EKTHBHOTO YIIPABIIHHS TOCIIO-
JTapCHKUM TOBAPUCTBOM; (1) TOCIIKCHHSI MEXaHI3My PEeTyITIOBaHHS KOPIOPATHBHUX BiTHOCHH 3 JIOTIOMOTOIO KOPIIOpa-
THUBHOTO JIOTOBOPY, BU3HAUCHHSI 0COOIMBOCTEH YKJIaJaHHs, BAKOHAHHS, 3MiHH Ta MPUITMHEHHS] OCTAHHIX B yMOBax Jii
OHOBJICHOTO KOPIIOPAaTUBHOTO 3aKOHOJIABCTBA.

Ku11040Bi ci10Ba: KopropaTHBHUM JJOTOBip, KOPIIOpATU3allis, KOPIIOPATHBHI MIPpaBa, aKIliOHEPHI TOBAPUCTBA, JTOTOBIP
PO peai3amio MpaB yYaCHHUKIB (3aCHOBHUKIB) TOBAPUCTBA, TOTOBIpP MiXK aKITiOHEpaMH TOBapHCTBA.
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