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ooyenm

CraTTi0O TNpUCBAYEHO aHai3y peaii3alii Ta 3aXUCTy 3aKOHHUX IHTEpPECIB MIISXOM
0OME)XEeHHs I BUYCPITaHHS MIPaB IHTEIEKTYAIbHOT BIIACHOCTI MTPABOBOJIOIUIBIIEB 1 3aIHTEPECOBAHUX
oci0. Ha mincraBi gocaiyKeHHs 3aKOHOJaBCTBA, TOKTPUHU 1 CYJJOBOI IIPAKTUKU 3p00JIE€HO BUCHOBOK
1010 CIIOCOO0IB 3aXUCTY OXOPOHIOBAHUX 3aKOHOM IHTEPECIB Y TAKUX IIPABOBITHOCHHAX.

Knrwouoei cnosa: 3akOHHMI THTEpEC, MPABO IHTEICKTYAIBHOI BJIACHOCTI, 3aXMCT 3aKOHHUX

IHTEpeCIB.

Binnosinuo no ct. 418 LK Ykpainu mpaBo 1HTEIEKTyalbHOI BIACHOCTI — 1€
MpaBo 0COOM Ha pPe3yNbTaT IHTENEKTYallbHOI, TBOPUOiI JISJILHOCTI a00 Ha IHIIHI
00’€KT TmpaBa IHTENEKTyaJlbHOI BJIACHOCTI, BHU3HauYeHUW 3aKkoHOM. IIpaBo
IHTEJIEKTYaJIbHOT BJJACHOCTI CTAaHOBJISTh OCOOMCTI HEMAWHOBI MpaBa IHTEICKTYyaJIbHOT
BJIACHOCTI Ta (a00) MailHOBI MpaBa IHTEIEKTYyaJIbHOI BJIACHOCTI, 3MICT SIKMX IIOJ0
MEBHUX OO’€KTIB MpaBa IHTENEKTyaldbHOI BiacHOCTI Bu3HayaeThes LIK Ykpainu ta
IHIIUMHU HOpMATUBHUMHU akTamu (4. 2 cT. 418 LK Vkpainu). Buxoasuu 3 nonoxeHb
3aKOHOJJaBCTBA Ta TEOpli MpaBa IHTEJIEKTYaJlbHO1 BJIACHOCTI, 3MICT MAalHOBUX IpaB
IHTEJNEKTYyaJIbHOI ~ BJACHOCTI  SIK  PI3HOBHMJY BHUKJIIOYHUX TpaB  CKJIAJaloTh

MPaBOMOYHOCTI Ha BiacHI il  (MOXJIMBICTh BUKOPUCTAHHS  pPE3yJbTaTy
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IHTEJNIEKTyaJIbHO1, TBOPYOT IISNIBHOCTI 200 IHIIUX 00’ €KTiB, MPUPIBHIHUX O HUX, 32
BJIACHUM OaXKaHHSIM OYJb-SIKMM CHOCOOOM, IO HE CYNEPEUUTh 3aKOHY; MOXKJIUBICTD
JI03BOJIATH a00 3a0O0pOHATH TpeTIM o0co0aM BHUKOPUCTaHHA 00’€KTa TIpaBa
IHTEJIEKTYallbHOI BJIACHOCTi) Ta MPAaBOMOYHOCTI BUMOTH (MOXJIMBICTH BUMOTH Bij
OyIb-1KOT 0COOU HE MOPYIIYBaTH HAJIEKH1 MPABOBOJIOAUIBITIO MPABa).

[IpaBo 1HTENEKTYyalbHOI BIACHOCTI BapTO BU3HAYATH SIK BUKJIIOYHI MpaBa 1 K
pI3HOBU]T aOCOJIOTHUX MpaB, 31 BciMa 00’ €KTUBHO XapaKTepHUMU HOMY pUCaMu, a
came: 1)yci mpaBa Ha OO’€KTH € pe3ylbTaTaMH TBOPUYOi TMpalli, BUHUKAIOTH
HE3aJIeXKHO B1J] BOJI TPETIX 0ci0; 2) yci TpeTi 0coOU € MacCUBHUMU Cy0’ €KTaMH Mpasa.
BoHu 3000B’si3aH1 yTpUMYyBaTUCs Bill HEMPaBOMIPHUX i CTOCOBHO HETIJIECHUX,
HEeMaTepiaJIbHUX pe3yabTaTiB TBOPUOI Ipalll (TBOPIB, BUHAXOA1B TOIO), TAK CaMo, K
CTOCOBHO TUIECHUX, MaTepilaibHUX pedel — O00’€KTIB MpaBa BIACHOCTI; 3) 10
KOXHOTO 3 MAaCHMBHHUX CYO’€KTIB MpaBa MOKHA 3asBUTH BIAMOBIIHI MO30BH, SIKIIO
OyIyTh YYMHEH1 MPOTUIIPABHI i1 1010 CY0’ €KTIB, IKUM HaJeXkaTh MpaBa HA 00’ €KTH
IHTEJIEKTYaJIbHOI BIACHOCTI.

YMOBHO IPaBO 1HTENEKTYadbHO1 BIACHOCTI MOAUIEHO HA YoTUpH rpymnu. OTxe,
MaiHOBI 1 HEMaWHOBI 3aKOHHI I1HTEPECHM MOXYThb BUHUKATH CTOCOBHO IE€BHHUX
00’€KTIB aBTOPCHKOrO IIpaBa, NAaTEeHTHOrO TMpaBa, 3aco0iB 1HAUBIAyali3alii,
HETpaJULIMHUX 00’ €KTIB Ta MpaB Ha HUX. Jlami 3ynuHUMOCS Ha aHali31 3a3HAYCHHUX
OXOPOHIOBAHUX 3aKOHOM 1HTEpECIB.

OO0mMeskeHHs il BUYEPNIAaHHA NMPAB IHTEJNEKTYaJbHOI BJACHOCTI SIK 0ajaHC
CyCHiJIbHMX iHTepeciB Ta iHTepeciB NMPaBOBOJOAIIBLIB. SIK yXe 3a3Hayanocs
BUIE, BUKIIOYHE TNIPaBO — II€ NpaBO Ha BUKOPUCTAaHHA O0O0’€KTa IMpaBa
IHTEJNEKTyaJIbHOI BIACHOCTI, SIKE BKJIIOYA€ JIBa OCHOBHI ITpaBa: MpaBo Ha BIATBOPEHHS
1 MpaBO Ha PO3MOBCIOKEHHSI 00’ €KTIB 1HTENEKTYalbHOI BIAaCHOCTI. BinmoBigHO 10

cT. 15 3akony Ykpainu «IIpo aBTopchke mpaBo i CyMKHI IIpaBa» 10 MailHOBUX IpaB
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aBTopa (4M 1HILIOI 0COOH, sIka Mae aBTOPCHhKE MPaBO) HAJIEXKATh: a) BUKIIOYHE MPaBO
Ha BUKOPHUCTAHHS TBOPY; 0) BUKIIFOUHE TIPaBO Ha J103B1I 200 3a00pOHY BUKOPUCTAHHS
TBOPY I1HIIUMHU ocoOamu. OOMeXeHHs MailHOBMX IpaB, YCTaHOBJIEH1 cT.21-25
3akony Ykpainu «lIpo aBTopchke mpaBo Ta CYMDKHI MpaBa», 3A1MCHIOIOTHCS 3a
YMOBHM, ULI0 BOHM HE 3aBJaBaTUMyTh IIKOJM BUKOPUCTAaHHIO TBOpY 1 HeE
00OMEKyBaTUMYTh O€3MIJCTaBHO 3aKOHHI IHTEPECH aBTOPA.

SIKI10 MPUMIPHUKHM MPABOMIPHO OIYOJIIKOBAHOTO TBOPY 3aKOHHUM YHWHOM
yBEJEHI JI0 LUBUIBHOTO OOIry HUISXOM iX MEpPIIOro MNpojaxy B YKpaiHi, TO
JIOTYCKA€ThCA iX MOBTOPHE BBEACHHS A0 O0Iry IUIAXOM MPOAAXy, JapyBaHHS TOIIO
0e3 3roau aBTOpa (4M 1HIIOT OCOOM, sSika Ma€ aBTOPChKE MpaBo) 1 0e3 BUILIATH
aBTOPCHKOT BHMHAroOpojd, a IIOJO0 TBOPIB 00Opa30TBOPUYOrO0 MHUCTEHTBA — 3
ypaxyBaHHSIM TOJI0KeHb CT. 27 3akony YkpaiHu «lIpo aBTopchke mpaBo Ta CyMIXKHI
npaBa». I[Ipore B 1bOMY BHUIMAAKY IMpPaBO 3/aBaHHS B MaWHOBMM HailM 4u
KOMEPLINHUN MPOKAT 3aIMILIAETHCA BUKIIOUHO 32 0CO0010, IKa Ma€ aBTOPChKE MPaBO
(4. 7 ct. 15 3a3HaueHOro 3aKOHY).

Crnig miakpecauTy, 110 11 IpaBa B3aeMomnoB’si3aHi. He3Baxaiouu Ha Te, 110 11l
mpaBa CTOCYIOTbCS 00’€KTIB IHTENEKTyallbHOI BJIACHOCTi, JKOJAHI JAli Haj
HEeMaTepialbHUMHU 00’ €KTaMU HEMOXJIHMBI, TOMY MPaBO Ha BIATBOPEHHS 1 MpaBO Ha
PO3MOBCIOJIKEHHSI CTOCYIOThCSI TOBapiB, y SKUX BTUIEHI 00 €KTH IHTEIEKTYalbHOT
BiacHocTi. [IpaBo Ha BIATBOPEHHS 1 MPaBO Ha MOLIMPEHHS MOXYTb OyTH BHU3Ha4YeH1
TakuM YuHOM. [IpaBo Ha BIATBOPEHHS — 1€ BUKIIIOYHE MPABO Ha KOIIIOBAHHS, Y TOMY
quclli ¥ Ha 3MIHY TOBapy, B SIKOMY BTUIEHI 00’ €KTH IHTEIEKTYyaJbHOI BIACHOCTI.
[IpaBo Ha pO3MOBCIOKEHHS — 1€ BUKJIIOYHE MPAaBO Ha BBEACHHS 0 LMBUIBHOIO
000pOTYy TOBApy, B IKOMY BTUICH1 00’ €KTH THTEIEKTYaJIbHOI BIACHOCTI.

Posrnsimatoun mpaBo Ha BIITBOPEHHS, CJIJ MaTh Ha yBa3i, 10 MOXIUBICTh

KOIIIOBaHHS a00 3MiHM TOBapiB, y SIKUX YTUIEHI 00’ €KTH 1HTENEKTYyaIbHOT BIACHOCTI,
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3aJIeKUTh Bl BUAY LMX 00’ekTiB. Hampukian, Garato ToBapiB, y SKHX YTUIEHI
00’€KTH aBTOPCHKOro MpaBa ab0 CYMDKHHUX MpaB, JIETKO KOMiIOIOThCA. [locTaTHbO
HaraJaTu TMpo 3amuc TeNEeBI3IMHUX TMepenad, KOIMIIOBaHHA KOMMAKT-IUCKIB 13
MY3UYHUMHU TBOpaMH, KIHODUIbMaMH, KOMIT FOTEPHUMU MIporpamamMu. 3a J0MOMOTr 00
TEXHIKH JIETKO OTpUMaTH IU(poBYy a00 aHAJIOTOBY KOIiI0 Maiixke Oyab-sIKOro 00’ €kTa
aBTOPCHKOTO MpaBa 1 CyMbKHMX IpaB. Tak caMo JIETKO MOKHA OTpUMAaTH 300paKeHHS
MapKEeTUHIOBUX TO03HA4eHb, TOOTO (ipMOBHX (KOMEpLIMHUX) HaliMEHYBaHb,
TOProBEJIbHUX MAapOK, 3a3HaueHb reorpadiyHUX MICHUb TOXOJKEHHS TOBapy, 1
HE3aKOHHO BUKOPHUCTOBYBATH JUIsl MAPKYBaHHS TOBapiB. AJie TOBapH, B SIKHX YTUIEHI
00’€KTH MATEHTHOrO MpaBa, B 0araThOX BUMNAAKaX yKpaill CKJIagHO, a 1HOAl W
HEMOXXJIMBO CKomioBaTu. Hampukmnan, HeMoxiumBo 3pooutu komito «beHTni» ado
PIAKOKPUCTATIYHOT MaHenl. be3cymHiBHO, KOIFOBaHHS Cy4aCHUX
BUCOKOTEXHOJIOTIYHUX TOBAapiB Ta BIAMOBIAHUX KOMIUIEKTYIOUUX MPAKTUYHO
HEMOXXJIMBO. [HIIUMU cioBaMH, Oarato 00’€KTIB MATEHTHOTO IpaBa BUSABISIOTHCA
TEXHOJIOT1YHO 3aXUIIICHUMH.

Cnig 3a3Ha4UTH, II0 PABO HA BIATBOPEHHS ICHYE BECh CTPOK il BUKIIOYHOTO
mpaBa Ha 00’ €KT 1HTEJIEKTyalbHOI BIacHOCTl. Ha BinMiHY Bi mpaBa Ha BIATBOPEHHS,
MpaBoO Ha MOLIMPEHHS Ma€ 1HINY Ait0. Tak, HAMPUKIIAJ, y BUNAAKY, KOJIH aBTOp YKJIaB
JOTOBIp 13 BUJABHULITBOM, BIH IepefaB WOMY BHKIIOYHI MaiHOBI NpaBa Ha
cTtBopeHuii TBIp. lle o3Hayae, 1m0 BiH J03BOJIMB BUIABHULITBY BIATBOPUTU TBIp,
YTUICHUH Y PYKOIIUCI, SIKUH MOTIM OyJie peasli3oBaHui poaaxkeM. [HImuMu cioBamu,
aBTOp JA€ JI03BUI HE TUIBKU Ha CTBOPEHHS TOBapy (KHUTH), B SIKOMY BTUICHHH HOTO
TBIp, a ¥ Ha PO3MOBCIOJKEHHSI IbOTO TOoBapy. KogHuX OoOMEKeHb Ha MOJajblile
MIOIIUPEHHS TOBAPY (KHUT) y IOTOBOP1 MI’K aBTOPOM Ta BHIABHUIITBOM HeMae. butbI
TOTO, PO3MIp TOHOpapy aBTOpa BU3HAYAETHCA OOCATOM TOIIUPEHHS (peanizarlii)

ToBapy (kHuru). OTxe, sl TOMMUPEHHS TOBApPY HE MOTPIOHO JOJATKOBOTO JO3BOJY
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HI TEPBUHHOIO TMPABOBOJOJAUIBIS (aBTOpa), HI BTOPUHHOI'O MPABOBOJIOJLIBLS
(BumaBHMIITBA). TOXX TOBap 3HAXOAMTHCA B IHMBUIBHOMY OOOpOTI 3a 3r0JI00
MIPaBOBOJIOAUIBIIS,, WOTO MpaBO Ha PO3IMOBCIOJKEHHS TBOPY Buyepnanocs. lLlei
NpUKIaA TOKa3ye, M0 ICHY€ MPUHLMII BUYEPIAHHS IMpaBa Ha PO3MOBCIOJKEHHS
00’€KTIB 1HTEJNEKTYaJIbHOI BJIACHOCTI, AKUWA MOXHa CHOPMYIIOBATH TAaKUM YHHOM.
[IpyHIMN BUYepnaHHs MpaBa Ha PO3MOBCIOUKEHHS TMOJSAraE B TOMY, IO MiCIA
BBEJICHHS J10 IIUBUILHOTO 000POTY TOBAPY, B IKOMY BT1JI€H1 00’ €KTH IHTEIEKTYalIbHOI
BJIACHOCTI, U1 MOJAJbIIOrO TOLIMPEHHS TOBapy He MOTpiOHAa  3rona
MIPaBOBOJIOAUIBIIS 00’ €KTIB IHTEJIEKTYaIbHO1 BIACHOCTI, BTUICHUX Y IIbOMY TOBapI.

BinnoBiiHO A0 1IbOTO NPUHIIUIY, SKUU i€ HA 3aXUCT OXOPOHIOBAHUX 3aKOHOM
CYCNUIbHUX IHTEPECIB, MICIs BBEJACHHS B LIMBUIBHUI 000pOT TOBapy 3a JOMOMOTOIO
Horo mpoaaxy abo IHIIOI Mepegadli Ha HHOTO MpaBa BIACHOCTI BIH 3aJIMILIAETHCSA
00’€KTOM IIUBUILHOTO 000pOTYy. SIKOM 11e¥ MPUHLUI HE BUKOHYBAaBCS, TO AJIsi Oylb-
SIKOTO TIepenpoaaxXy TOBapy ciig Oyno O OTpuUMyBaTH J03B1T MPABOBOJIOAUIBLIS, 110
npu3Beno O 10 TraabMyBaHHS TOpriBai abo 7O MacoBOro TMOPYLIEHHSA IpaB
MPaBOBOJIOAIBIIIB.

Jyxe BaxJIMBOIO (POPMOIO IIUBLUILHOTO O0OPOTY TOBApPIB € iX BUKOPUCTAHHS Y
BUpPOOHULTBI 1HIKX ToBapiB. Hampuknan, OGaratro cy4acHMX BUPOOHUITB
BHUCOKOTEXHOJIOTIYHOT MPOAYKIIi € «BUKPYTOUYHUMHU», OCKUIBKM HOBa MPOAYKIIiS
CTBOPIOETHCSI B OCHOBHOMY 3 KOMILIEKTYIOUMX ToBapiB. [IpuHIMI BUUepnaHHs mnpasa
Ha PO3MOBCIO)KCHHS O3HA4ae, M0 OyJab-IKUH BHUPOOHUK MPOIYKII, SIKHI
BUKOPUCTOBYE KOMILJIEKTYIOUI TOBAPU, MA€E MPaBO PEaTi30BYBaTHU CBOIO MPOAYKIIIO
0e3 3roaM MpaBOBOJIOAUIBIS OO0 €KTIB 1HTENIEKTYaJlbHOI BJIACHOCTi, BTUICHUX Y
KOMILJIEKTaX TOBApIB.

Y MDKHapoAHUX  JOTOBOpaxX  3raJye€TbCcsd  BUYEpHaHHA  MpaBa  Ha

po3noBcromkeHHs. Tak, Hanpukiag, cr. 6 Yroau TPIIIC ycranoBmioe, 10 KOJHE
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MOJIOKEHHS 1I€T YToau He MOXke OyTH BUKOPUCTAHO JUIsl BUPIMICHHS MUTaHb MPO
BUYEpPIAHHS MpaB IHTENEKTyanbHOI BiacHocTi [1, c. 19]. BignoBigHO 10 CT. 6
Horosopy BOIB 3 aBTOopchkoro mnpaBa KpaiHU BUIbHI BCTaHOBJIIOBAaTH MPUHIIUII
BUYEPIAHHS paBa Ha PO3MOBCIOKEHHSI OPUTIHAY 1 MPUMIPHUKIB TBOpIB. Take X
MOJIOKEHHSI BCTaHOBJIEHO B CT. 8 1 12 JloroBopy BOIB npo BukoHanHs 1 poHOrpamMu
11010 3alTMCaHUX BUKOHaHb Ta (poHorpam [2, c. 10].

3ragka B Yrozai TPIIC mono «nmutans Mpo BUYEpIIaHHA MPaB IHTENIEKTYaabHO1
BJIACHOCTI» MOX€ Ipu3BecTH N0 nommwiok. CrpaBa B TOMY, IIO MICAS HEPIIOTrO
MPOJaXy TOBApPY BUUEPIYETHCS TUIBKU MPABO HA PO3MOBCIOKEHHS, a HE BCl MpaBa
IHTEJIEKTYyallbHO1 BIAcHOCTI. HaliBa)kiiuBile 3 BUKIIIOYHUX TIpaB — MPaBo aBTOpa abo
BUHAXIJHUKA Ha BIATBOPEHHS — BUYEPIAHHIO He mijsrae. Came 11e mpaBo 3a00poHsie
HE3aKOHHO (103a/10rOBIpPHE) BIATBOPEHHSI 00’ €KTIB IHTEIEKTYaJIbHOI BJIACHOCTI, IO
BKJIIOYAIOThCS SIK CKJIa/I0Ba y TOTOBUI TOBap.

Takum 4yrHOM, TOBap MOXE SIK 3aBrOJHO MMOIIMPIOBATHUCS, alie HIXTO HE Mae€
nmpaBa MOro BIATBOPIOBATH, TOOTO KOIIIOBAaTH, OCKUIbKU 1€ O3HAYA€ BIATBOPEHHS
00’€KTIB 1HTEJIEKTYaJIbHOI BJIACHOCTI, BTUIEHUX y ToBapi. lle mpaBmio MmokIMKaHo
3aXUIIaTH IHTEPECH BUTOTOBIIIOBAYIB KIHIIEBOT IPOAYKIIi Ta MPOJABLIB.

Peanizaniss 0OXOpOHIOBAHMX 3aKOHOM iHTepeciB 4Yepe3 O0OMeKEeHHSI NPaB
iHTeJlekTyaIbHOI BJacHOCTi. CucTeMa IHTENEKTYaJIbHOT BJIACHOCTI CTBOpEHA IS
3aXHUCTy 1HTEpPECiB MPaBOBOJOAUIBIIIB 1 € 3acoO00M TIPaBOBOi MOHOMOMII ¥y
BUPOOHUIITBI TUX YW I1HIIMX TOBapiB. Y OUIBLIOCTI KpaiH i€ aHTUMOHOMOJIbHE
3aKOHOJJaBCTBO, OCKUIBKU JIaBHO BU3HAHO, 110 MOHOTOJI3M HE CIPHSE TEXHIYHOMY 1
CycHnuIbHOMY  mporpecy. 3abopoHa  BUIBHOTO  BHKOPHUCTaHHA 00’ €KTIB
IHTEJIEKTYaJIbHOI BJIACHOCTI MIJPUBAE PO3BUTOK HAYKH, OCBITH, CTBOPEHHS HOBOIi

TEXHIKM 1 TEXHOJOrIH. Yce e o3Hayae, [0 CUCTEMa IHTEJNEKTYyaJbHOI BIACHOCTI
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SAKOIOCh MIPOIO CTPUMYE PO3BUTOK HAYKH 1 TEXHIKH, OCBITH W KyJIbTYpH, a TaKOX
CYCIUIbHUN PO3BUTOK Yy IIIOMY.

Jist Toro mo6 AesKO0 MiIpOI0 3MEHIIMTH HEraTHMBHI HACIIAKUA IMPaBOBOi
OXOPOHHM PE3YJIbTaTIB IHTEJICKTyaIbHOT JISJIBHOCTI (MOHOMOJII3aIlii), 3aKOHOM
BBOJSITbCA OOMEKEHHS NpaBa IHTEJIEKTYyalbHOI BIACHOCTI. Y 3arajibHOMY BUTJISI
MOHATTS] OOMEXKEHHSI BUKIIIOUHHUX TPaB 1HTEJIEKTYaJIbHO1 BJIACHOCTI — II€ J03BOJICHE
BUIbHE BUKOPHUCTaHHS 00’€KTa IMpaBa IHTEJICKTyaJIbHOI1 BJIACHOCTI, sIKE HE MOTpedye
3ro/IM MPABOBOJIOAUIBI 1 HE € TOPYIICHHSIM 3aKOHOAABCTBA 3a YMOBH, IO L€ HE
3aBJIa€ KO HOPMAJIbHOMY BUKOPUCTAHHIO 00’ €KTIB 1 HE YTUCKA€ 3aKOHHI THTEpeCH
MPaBOBOJIOAUIBIISI. YMOBH  JIONYCTUMOCTI  OOMEXEHb  BHUKIIOYHOIO  IpaBa
BCTAHOBJIIOIOTHCSI HA OCHOB1 «TPUPIBHEBOT'O KPUTEPIIO» I 00’ €KTIB aBTOPCHKOIO
npaBa 1 CYMDKHUX MpaB a00 Ha OCHOBI «JIBOPIBHEBOI'O KPUTEPIIO» — ISl 00’ €KTIB
MaTEHTHOTO TpaBa.

VY MDKHapoJIHHMX JIOTOBOpax, Hanpukiaa, y bepHchbKili KOHBEHIIi, BCTAHOBJIEHI
JesiKl BUIMAJIKH BUIBHOIO BUKOPUCTaHHS OO’€KTIB aBTOpChKOro mnpasa. [lomiOHi
MPUKJIAJH ICHYIOTh 1 B HAIIIOHAJIbBHOMY 3aKOHOJIaBCTB1 OLIBIIOCTI KpaiH. Hanmpuknan,
JIOTYCKA€TbCS BUIbHE LUTYBAaHHS YPHUBKIB 13 JIITEpaTypHUX TBOPIB Y HAYKOBUX,
HaBYAJIbHUX, OCBITHIX IUIAX. Y 3aKOHOJABCTBI BCTAHOBIIIOIOTHCS M IHIII BHITaAKH
BUILHOTO BHUKOpPHUCTaHHS TBOpiB. [IpydyomMy B yciX BHMaaKax BBa)a€ThCs, IO TakKe
BUKOPHUCTAHHS B1JIIOB1/Ia€ TPUPIBHEBIA YMOBI JOIMMYCTUMOCTI OOMEKEHb.

HeoOxigHo 0COOAMBO BiJ3HAYMTH, 110 TPUPIBHEBUM KpUTEpid PO3LIUPIOE
Mepeslik BUMAAKIB BUIBHOIO BHUKOPUCTAHHS TBOPIB, MNPAMO CHOPMYIHOBAHUN Y
3aKOHOJABCTBl. B 1bOMy mojsirae BakiIuBa TiepeBara KpUTEpil0, MpoOTe
3aCTOCOBYBATH MOro JOCUTH CKJIAaJIHO. Tak, TPUPIBHEBUM KPUTEPIEM JOMYCKAETHCA 1
€ BOXJIMBUM JJI PO3BUTKY CYCIUIBCTBA CTBOPEHHS HUPPOBUX O107T10TEK, TOCTYI A0

AKUX MOXJIMBUNA dYepe3 Mepexy I[HTrepHer. BiamoBimHO 110 3aKOHOJABCTBA PO
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aBTOPCHKE MPABO KOIIIOBAaHHS TBOPIB 1 MEPETBOPEHHS iX 3 aHAJOrOBOI B LU(PPOBY
dbopMy JOMYCTUMO TUIBKHA 3 JO3BOJIY MPaBOBOJOAUIBL. [HIIMMM cioBaMu, 1100
BIJICKAaHYBAaTH TBIp 1 PO3MICTUTH Horo uudpoBy ¢opmy Ha cepBepi B IHTepHeT],
NOTPIOHO OTPUMATH OIUIATHUM O3B NPABOBOJOAUIBLA. Y pe3yiabTaTl LbOIO
CTBOpEHHS LHM@PpOBUX O10J10TEK HE CTaJ0 MacoBUM, IO CTPUMY€E JOCTYII
CYCIUIbCTBA /10 3HaHb Ta 1H(GOpMAIlli, YCKIATHIOE 1 POOUTH JOPOKYOIO OCBITY. 3 ycCiX
YMOB JIONYCTUMOCTI OOMEXEHb, YCTAHOBJICHMX Yy TPHUPIBHEBOMY KpHUTeEDIi,
HAaWBaXJIMBIIIUM € TPETid, a came: BUIbHE BHKOPHUCTAHHA TBOPIB a00 00’ €KTIB
CYMDKHHMX IpaB J03BOJEHO, AKIIO BOHO HE 3aBJa€ IIKOJIM 3aKOHHUM IHTEepecam
paBoBOJOAUIBIIB. OAHUM 13 TaKUX 3aKOHHHMX IHTEPECIB € BHUHAropoza. I3 3micty
TPUPIBHEBOTO KPUTEPIIO BUILIMBAE, L0 SKIIO MPABOBOJOAUICIL MIT OM OTpUMATH
BUHAropoay BiJl OyAb-sIKOTO BUKOPUCTaHHS CBOTO TBOPY, TO BUIbHE BUKOPUCTAHHS
TBOPY 3a00POHEHO, a SKIIO HE MIr, TO BOHO JI03BOJICHO. Y pa3i CKaHYBAaHHS KHUT IS
nudpoBux O610JI0TEK CHUTyallisl Taka: SKIIO KHUTA 3HAXOJIUTHCS B MPOJAXKY, TO il
«ouu(ppOBYBaHHI» MOXKE 3HM3UTH OOCATH MPOJAXIB 1 3MEHLIUTH TOHOpPAp aBTOpA,
3aBJaTH MOMY WIKOJW Y BUTJISI HETOOTPUMAHOIO TOXOY, SIKIIO X KHUT Y TPOAAXY
HEMae 1 iX He MOXKHA MpUAOaTH, TO iX CKaHyBaHHS O10J10TEKOI0 Ta PO3MIIICHHS B
InTepHeTi He 3aBAACTh MIKOAM 3aKOHHUM IHTEpecaM MpaBOBOJIOAUIBIA. binbln Toro,
pO3MIIIeHHS! TBOPY B [HTEpHETI MOKE BUSBUTHUCS PEKIAMOIO aBTOpa i BUJABHMIITBA.
Omxe, y Bunaiaky uudpoBux O10J10TeK TPUPIBHEBUN KpUTEPIA MPUITYCKAE
pO3MilIeHHsI B Mepexi [HTepHeT Hu(ppOBHX KOMIM KHUT, SKUX HEMAaE y BUIBHOMY
IPOAAKY.

Cepen mnpukiaAiB BUIBHOIO BUKOPUCTaHHA OO’€KTIB CYMDKHHMX MpaB, SKi
BUILIMBAIOTH 13 TPUPIBHEBOTO KPUTEPIIO, MOXKHA HABECTH Takui. Y KpaiHax i3
HEBHUCOKUM DIBHEM JKUTTA Oarato TOBapiB, Y SIKUX YTUIEHO OO0 €KTH aBTOPCHKOIO

npaBa i CYMDKHUX NpaB, 1HOJ1 Ay»e Aopori. Tak, KOMIT I0TepHI IPOrpaMu, 3BYKOBI
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Ta BIJICOJUCKH MOXXYTb CTAaHOBUTH OUIBIIY YaCTUHY 3apoO0ITHOI IJIATH 1 HaBITh
nepeBullyBaTi ii. [HIIMMM clloOBaMHM, Ha CBOIO 3apIuiaTy OUIBLIICTh JIIOJEH He
MOXXYThb KYMUTH JIIEH31iHI KOMIT IOTEpHI MpPOTpaMy Ta IHIII aHAJOT14HI TOBAapH.
ToMy BUIbHE BUKOPUCTaHHS TaKUX OO’€KTIB KOJHUM YUHOM HE MOXE YIIEMUTHU
MarepialibHl 1HTEPECH TMPABOBJIACHUKA, OCKUIbKH JIHIEH3IMHUN 00’€KT KYyNMHUTH
HEMOJXKJIMBO 4Ye€pe3 BIACYTHICTh KOIITIB. fSIK HACHiJOK, HAaBITh MOABa KOHTpadaKTHOI
MPOIYKII MOXE HE 3aBJaBaTH IIKOAM il BUpoOHUKY. He3Baxkatouu Ha 1iel BUCHOBOK,
SAKUN BUILIMBAE 3 TPUPIBHEBOTO KPUTEPIIO, MPSIMO CHOPMYIHOBAHOTO B OAHOMY 3
¢byunamentanbaux AokymeHTiB COT (Yroma TPIIIC), Garato kpain mopymyroThb
HaBIThb CBOE HAI[IOHAJIbHE 3aKOHOJABCTBO Ta MDKHAPOJHI HOPMH, MEPECHiAYyIOuH
CBOIX IPOMAJISIH B IHTEpEcax TPaHCHALIOHAJIBHUX KOMIaHIM.

TpupiBHeBUil Kputepidi o0OOMEXEeHb BHUKIIOYHOTO aBTOPCHKOIO TIpaBa 1
BUKJIIOYHOT'O TIpaBa Ha JAesiki 00 €KTH CyMIKHHUX IpaB yctaHoBieHo B Yroai TPIIC,
Horosopi BOIB 3 aBropcbkoro mpasa Ta JloroBopi BOIB mnpo BuKOHaHHS Ta
dbonorpamu [3, c. 16—17]. ¥V 4.3 cr. 426, 444 1IK VYkpaiHu BCTaHOBJICHO €IWHUM
KpUTEpill i1 BCiX O00’€KTIB IHTEIEKTyaldbHOI BiIacHOCTI. OJHAK BIICYTHICTb
NEePIIOro KPUTEPIl0 OOMEKEHb, IO CTOCYEThCA IMEBHUX OCOOJMBUX BUNAAKIB, HE
Binnosigae Yrozai TPITIC s BUKITIOYHOTO aBTOPCHKOTO MpaBa 1 CYMIKHHX IPaB.

Hns o0’ektiB mateHtHoro mnpaBa B cT.30 VYrogu TPIIIC ycranosieHo
JIBOPIBHEBUN KpUTEPI TOMYCTUMOCTI OOMEXEHb 3aKOHHHUX IHTEpPECiB TPETiX OcCiO.
JIBOpiBHEBUN KpUTEpid JIONYCTUMOCTI OOMEXEHb — 1€ YMOBU BUIBHOIO
BUKOPHUCTaHHS 00’ €KTIB MATEHTHOrO NpaBa, fKl HE 3aBJAIOTh IIKOJIW HOPMAJIbHOMY
BUKOPUCTAaHHIO OO0 ’€KTIB 1 HEBUINPABIaHO HE OOMEXYIOTh 3aKOHHI I1HTepecH
MIPaBOBOJIOAUIBIIIB.

Lle#t kpurepiit BIIPIZHAETHCS Bi TPUPIBHEBOIO KPUTEPIIO JOMYCTUMOCTI

0oOMEKeHb aBTOPCHKOTO MpaBa JBOMa OCOOJMBOCTSMHM: a) TPUPIBHEBUHN KpUTEpid
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3aCTOCOBYETHCS J0 JESIKUX OCOOJIMBUX BUIAJKIB BUKOPUCTAHHS, a IBOPIBHEBUH — 10
OyIb-sKkuX; 0) TPUPIBHEBHUM KpUTEpili HE BPaxOBY€E 3aKOHHI IHTEPECH KOPUCTYBAYiB,
a JIBOpDIBHEBHH — ypaxoBYe€, OCKUIBKM OOMEXEHHsS JOMYCKAalOTbCd B 3aKOHHHX
IHTepecax TpeTix ocio.

VY  HalioHaJIbLHOMY  3aKOHOJABCTBI MpO TMAaTeHTHE TMpaBoO  3a3BUYall
NEepeNiuyyloThbCd  BHUMAAKU  JOMYCTUMOTO  BUIBHOTO  BHUKOPUCTAaHHA 00’ €KTIB
MAaTEHTHOTO TMpaBa, HAWBaXJIMBINIUM 3 SKUX BHU3HAETHCS PEIHNKUHIPUHT abo
3BOPOTHUM TEXHIYHMM aHaji3, TOOTO CYKYMHICTh HAYKOBHUX, TEXHIYHHUX Ta IHIIMX
METO/IIB aHaJli3y JOCATHEHb KOHKYPEeHTIB. Takuil aHaji3 3aBXKIU BUKOPUCTOBYBABCS
B IPOMUCIIOBOCTI, HAYKOBO-TEXHIYHUX JOCIIKEHHSIX Ta pPO3poOKax 1 CTAHOBHUTH
OJIMH 3 E€JIEMEHTIB KOHKYpPEHTHOi1 po3Biiku. HarionanbHe 3akoHonaBcTBo de jure
BU3HAE Te, 110 BinOyBaeThes de facto. JIBopiBHEBHIT KpuTepiil 0OMEKEeHb MATEHTHOTO
npaBa pO3LIUPIOE OOCIAT BUIBHOIO BHKOPHUCTAHHS, MNPAMO C(HOPMYJIHOBAHOTO B
3aKOHOJ1aBCTBI.

o crocyeTbes 3aco01B 1HAMBIAYaI3aIlll IK TPEThOI KaTeropii 00’ €KTiB mpasa
IHTEJNIEKTyaJIbHOI ~ BJIACHOCTi, TO JUIA HUX Takl KpuTepli 3a3BUYail He
BCTAHOBJIOIOThCSA. OTKe, HIIKE BUIbHE BUKOPUCTAHHS TOPTOBEJIBHUX MapokK,
KOMEpUINHUX HallMeHyBaHb, reorpadiyHuX MO3HAYEHb MICIb MOXOJKEHHS TOBApIB,
JOMEHHHUX IMEH HE BU3HAETHCSI MDKHAPOJIHUMHU JoroBopamu. Lle monokeHHs HUTKOM
3p03yMUI0, OCKUIBKM 11 TIO3HAYEHHS XapaKTepu3yloTb BUPOOHHMKA Ta MHOro
OPOAYKIII0 1 HIXTO IHIIMA HE Mae MpaBa iX BHUKOPUCTOBYBATH, SIKIIO CaM
MPaBOBOJIOAUICII LILOT'O HE TO3BOJIMB.

Sk Oyso mokazaHO BHWIIE, MPABO 1HTEJIEKTYaJlbHOI BIACHOCTI — II€ BUKIIOYHI
(MoHOMONBHI) TpaBa. Tomy ModcHa 3pobumu BUCHOBOK, WO OCKIIbKU MUMUACO8A
MOHONONIAA ~ NPABOBONOOINbYS  HAOAE  UOMY Npago  3abopousamu  0)y0b-sKe

6UKOPpUCMAHHA 06’€Kmi6, npaesa Ha AKI IJOM_)/ Hajes)cambv, nMo 3 Memoro 6CMAHOBIEHHA
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Oanancy misxic npusamMHUM IHmMepecom npasosoo0LIbYs ma iHmepecamu CyCniibCmed
ma 1020 OKpemux 41eHis, 3aKOHAMU BCMAHOBTIOIOMbCA 0OMENCEHHS MA GUKTTIOYEHHS
i3 yiei MOHONOMNII 3a YMOBU, WO MAKI OOMENCeHHS Ma GUKIIOUEHHSI He CMBOPIOIOMb
iCMomHuuUx nepewkoo 0ns HOPMANbHOI peanizayii MAuHOBUX NPA8 IHMeNeKmyalbHOi
61ACHOCMI Ma 30IUCHEHHsT 0OXOPOHIOBAHUX 3AKOHOM IHmepecie cyb eKkmis yux npas.
Lonyckaembcsa camoobmedicennss npas ix npagosonooinbyem y (Gopmi npagodumHy
(6invbHa NiYeH3is, 610M08a 80 MAUHO8020 NPABA MOUO).

Ha migcraBi BUKIIaJEHOTO MOXHa 3pOOMTH BHUCHOBOK, IIO B pa3il HAsIBHOCTI
MpaBa IHTEIEKTYaIbHOI BIACHOCTI, HAJJAHOTO 3aKOHOM a00 JOTOBOPOM, TO MOT0 CIij
3aXUIIaTH BCTAHOBJIEHUMHU croco0aMu. Y BHUIAJKY, KOJM MPAaBO IHTEIEKTYyaIbHOI
BJIACHOCT1 HE BCTAaHOBJICHO, a B 3alliKaBJI€HOI 0cOOM € moTpeda y BUMHEHHI Jii, sKa
3aKOHOM TIpsIMO He 3a0opoHeHa, a00 y BUMHEHHI Jii 3 OOMEXKEHHS MOHOIMOJIIT
MPaBOBOJIOAUIBLISI, TO B IbOMY BUIAJKY BUHUKA€E MOMXJIHMBICTh MOT0 3aXHUCTY HUISTXOM
npea’sBICHHS BUMOIM a0o 1UIAXOM BuMHEeHHsS fii. Ilpm 1mpomy, Koiu
MPaBOBOJIOIICIL Oy 3amepedyBaTy MPOTH 1A 3aiHTEPECOBaHOI 0COOHU, TO aBTOP
Ma€e JOBOAWTH HEMPaBOMIpPHICTH 1i Aid, a 3alHTepecoBaHa ocoba MOXKE JIHUIIe
3arepeyyBaTH HEMPaBOMIPHICTh BUMOI MPABOBOJOAUIBLA. Y pa3l CyJOBOTO CIOpY,
JIOKYMEHTOM, III0 MOCBIIUY€E 3aXUIEHUIN 3aKOHOM IHTepeC KOHKPETHOI ocolu, Oyje
CyJIOBE DIIICHHS, B SIKOMY BCTAHOBIIIOETHCSA CITOCIO 31MCHEHHS OXOPOHIOBAHOTO
1HTEpECYy.

CycnisibHi  iHTepecm y ¢apManeBTHIII Ta mNpaBa IHTEJEKTYaJbHOI
BJacHOcTi (moctyn 1o JikiB). Ha Yersepromy HarlionanbHOMy KOHTpeci 3 010€THKHU
(Bepecenb 2010 p.) 1 Apyromy BceykpaiHCbKOMY KOHIpeci 3 MEIUYHOIO IpaBa,
0loeTUkH Ta colianbHOi MomiTuKU (kBiTeHb 2011 p.) mpeAcTaBHUKA MEIUYHOI Ta
IOPUANYHOI CIUIBHOTH HEOJHOPAa30BO BHUCIOBIIOBAIU IYMKY IIOAO HEOOXIAHOCTI

YITKOT'O PO3MCIKYBAHHS IMOHATH «MCAHYHA OOIIOMOTI'a» 1 «MCIWYHa TIOCIYyra» HC B
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KOHTEKCT1 BX€ TpaJuLIMHOr0 NiAXoAy AudepeHIiamnii MeIuyHol AisUIbHOCTI
JKYBaJbHOTO 3aKjaay, 30KpeMa, 3aJIeKHO BiJl (POpMHU BIACHOCTI OCTAHHBOIO, & KPi3b
MPU3MY MOXJIMBOCTEH KoMmepIlianizamii o00’€KTIB 1HTEJIEKTyaJlbHOI BJIACHOCTI B
3a3HaveHil cdepi. JlikyBanpbHUN 3aKiajl, y CBOIO Yepry, HAacKpi3b NPOCAKHYTHUM
KOH(DJIIKTaMU 1HTepeciB BUHAXIJHUKAa W TMaiieHTa, (papMakoJOoriyHoi KOMMAaHIi 1
CIO’KMBaya MeIMYHUX npenapatis. KoMneHcaiiis KIiHIYHUX BUIPOOYBaHb MEIUYHHUX
npenapariB 3A1MCHIOETbCA KOIITOM 3asBHHUKA BIAMOBIIHOIO JIKapCHKOro 3aco0y.
[Ipore He MeEHII BaXJIMBUM JKEpeIoM (DIHAHCOBUX HAIXOKEHb JIKAPCHKOIO
3aKiany B LUIOMY 1 JIKapsd 30KpeMa € HaJe)kHa IpaBOBa OXOpPOHA 00 €KTIB
IHTEJNEKTyaJIbHOI BIAcHOCTI. [IpUHLIMIM OXOPOHM IHTENEKTYyaJbHOI BJIACHOCTI € B
OesnepepBHOMY KOH(IIIKTI 3 NPUHIUIIAMU MEAUYHOI jAcoHTOJOrii. Ha pizHMX
maibkax Tepe3iB OMUHSIOTHCS IHTEPECH JIBOX JIIOJIECH: JIIKaps-BUHAXIAHUKA (3 HOro
MOHOIOJIBHUM 0€33arepeyHuM MpPaBOM Ha BIACHUM I1HTENEKTyaJIbHUM JOPOOOK) 1
naiieHTa (3 oro HeBiJl’€MHUM MPABOM BUIBHOTO JOCTYIY JO HAaWKpaIIUX MEIUYHHUX
nocsirieHb). Crig MOroAuTHCS, 1O 1HTEpecH 000X € aOCOIIOTHOK IIHHICTIO IS
CyCHUIBCTBA.

BianoBigHo mo cr. 53 €Bpornelichkoi MaTeHTHOT KOHBEHIlI Ta HAI[lOHAJTBLHUX
3aKOHIB y cdepl MPOMMCIOBOI BIACHOCTI KpaiH — uieHIB €BpOCOIO3y, crnocoou
TEpPaneBTUYHOrO W XIPYypriyHOrO JIIKYBaHHS BHUKJIIOYEHI 3 KOJIAa MATEHTO3JaTHUX
00’ekTiB. Takuil cTaH OOIPYHTOBYETHCS E€THMUHUMHU MIPKYBaHHAMH ab0 THM, WIO
BKa3aHi cocoOu HE MOXYTh OyTH MPOMHUCIOBO MPUJIATHUMU. AHAJIOTTYHUM TIAX1]
MICTUTBCA B CT.27 VYroau mNpo TOProBeibHI AacHeKTH IMpaB IHTEIEKTYyaIbHOI
BJIACHOCTI, $IKOIO BCTAHOBJIEHO, W0 KpAiHU-WIEHH MOXYTh «HE JIO3BOJIATH
NMaTEHTYBaHHS JIarHOCTUYHUX, TEPaAreBTUYHUX 1 XIPYPridyHUX METOMIB JIIKyBaHHS

JJFOAWUHU abo TBApHUHUN)).
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Ha BigmiHy Bix 3apyOiKHOrO Ta MIDKHApOJAHOIO 3aKOHOJABCTBA, 3aKOH
VYkpaiau «IIpo oxopoHy IpaB Ha BUHAXOJIH Ta KOPUCHI MOJIET» HE 0OMEXKYE MepertiK
00’€KTIB MEIUYHOTO MPU3HAYEHHS, SIKUM HaJa€Thcs MpaBoBa oxopoHa. Kpim Toro, B
VYkpaiHi Ha crnocoOu TepaneBTUYHOTO 1 XIPYPriuHOTO JIKYBaHHS MOKHA OTPUMATH SIK
MaTEeHT Ha BUHAX1J, TaK 1 MaTeHT HA KOPUCHY MOJeNb. Tak, HANMpUKIAJ, BIAIOBIIHO
10 mateHty Ykpainu Ha kopucHy monenb NeUA 71846 3anmatentoBanHo «Croci0
JIKYBaHHS TOCTPUX KHUIIKOBUX I1H(EKIid, BUKIMKAHUX YMOBHO NAaTOT€HHUMH
MIKpOOpraHi3aMaM# 3 BUKOPUCTAHHSM KOJIOITHOTO cpibsia» [4], maTeHTy YKpaiHu Ha
kopucHy Mozenb NeUA 71155 3anatentoBaHo «Croci® JiKyBaHHS TOCTPOIO
TpOoMOO03y TIMOOKUX BEH HMXKHIX KIHI[IBOK» [5] TOIIIO.

Sk BUAAEeThCH, 3 METOIO BHPINICHHA KOH(IIKTY 3a3HAYEHUX IHTEPECIB 1
3a0e3nedeHHs OajaHCy IpaB BIacHUKA MATEHTY YKpaiHM Ha CHOCOOM JIIKYyBaHHS 3
IHTEepecaMH CyCHUIbCTBA a00 3 MpaBaMu JiKaps, ETHYHUM 00OB’S3KOM SKOTO € BUOIp
HalKpanioro cnoco0y JiKyBaHHs NaiieHTa, B 3akoH Ykpainu «[Ipo oxopoHy npaB Ha
BUHAXOJW 1 KOPUCHI MOJIENI» HEOOXITHO BHECTH 3MIHW. Takuil migxXil HIATPUMYE
JI. 1. PoGoTsroaa [6, c. 210], O. 0. Kammnnesa [7, c. 148].

[HmuM migxogom 1m0 BupimieHHsS Iie€l mpobiiemu €: 1) peanizallis MOJOXKEHb
LIMBUIBHOTO 3aKOHOJABCTBA 111010 MPUMYCOBOTO JIILIEH3YBaHHS BUHAXOAIB (KOPUCHUX
MojieNiel) K CyAoBe OOMEXEHHsI MaTeHTHUX IpaB; 2) peaiizalis 1 PO3BUHEHHS B
3aKOHOJJaBCTB1 MOJIOKEHb MPO BUYEPIAHHS MPaB IHTEIEKTYyaJbHOI BJIACHOCTI Ha
BUHAXOJIM 1 KOPUCHI MO/l Ta MOKJIMBOCTI 31MCHEHHS MapajIebHOTO IMIIOPTY SIK
IOpUJIMYHUM THCTPYMEHT 3HWIKEHHS I[IHM Ha JIKApChKi 3aco0u; 3) BUKOPUCTAHHS
BUHAxXoMiB (KOPUCHUX Mojeneil), o0’ekTaMu SKHX € JIKapcbki 3acodu, B
EKCIIEpUMEHTAIBHUX LUIAX; 4) MUTaHHS OXOPOHU «HEPO3TOJIOLIYBaHOI 1HPOpMAaLii»
Opo JlaHi JOKJIIHIYHUX Ta KIIHIYHUX BHUIPOOYBaHb; 5) QYHKLINA peryasiTOPHOIO

OpraHy 3 peecTpailii JIKapchKUX 3aco0iB II0JI0 OXOPOHU TpaB IHTEIEKTyaJIbHOT
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BJIACHOCTI; 6) y3rOJPKEHHS TIMTaHb TMAaTEHTHOI OXOPOHM Ta OXOPOHHM JaHHUX
(dbapMaleBTUYHUX JIOCHIIKEHb;, 7) rapMOHI3allisl MpaB BUHAXIHHMKIB Yy cdepi
MEIUIMHU Ta MpaB MalieHTa 3 MO3MIlli PO3MEXKYBaHHS «MEIUYHOI JOMOMOTH)» Ta
«MenuyHoi mocayru». Takuil miaxing niaTpumyots A. B. Miagpyn [8, c. 211],
B. B. CeniBanenko [9, c. 283].

BBakaemo, 110 KOMOPOMICHMM BapiaHTOM BUPIIICHHS I[I€l TpoOIeMH €
BKJIIOUEHHS SIK IM1ICTaBM HEMATEHTOCIPOMOXKHOCTI BUHAXOIB B 1HTEpecax OXOPOHHU
3I0pOB’Sl METOAIB JIIKYBaHHS JIIOJICBKOTO a00 TBapMHHOTO OPraHi3My XipypriuHuM
HUIIXOM 200 3a JOTOMOTIOI0 Teparlii Ta JIarHOCTUYHUX METO/IIB, 1110 3aCTOCOBYIOTHCS
Ha JIIOJICbKOMY a00 TBapuHHOMY oprasi3mi. lle monoXkeHHd HE MOBUHHO
3aCTOCOBYBATHCS JO TMPOJAYKTIB, 30KpeMa pPEUoOBMH abo cymimed, sKi
BUKOPUCTOBYIOTbCA B OYyIb-SKOMY 13 IIUX MeETOMIB. Takuil miaxia BIANOBIIAE
3arajbHOEBPONEHCHKUM BEKTOPAM PO3BUTKY MpaBa IHTEIEKTYaJbHO1 BIACHOCTI.

TakuM 4MHOM, SIKIIO KOHKPETH3yBaTH BCE BHILEBHUKIANCHE, TO JO 3aXUCTYy
OXOPOHIOBAHMX 3aKOHOM IHTEPECIB Y MPaBOBIHOCHHAX 3 IHTEIEKTYalIbHOI BIACHOCTI
MOXHAa BIJHECTH Taki 3axoau: 1)y pasi HasBHOCTI OXOPOHIOBAHOTO 3aKOHOM
IHTepeCcy Ha BUKOPUCTAHHS B)XKE 3apPEECTPOBAHOIO 00’€KTa MpaBa IHTEIEKTYalbHOI
BJIACHOCTI 3aiHTEpECOBaHI 0c001 HaJJa€ThCsl IPABO B CYJIOBOMY MOPSAKY BU3HABATH
OXOPOHHHH JOKYMEHT HEeIIMCHUM (Ha MiJICTaBl TOTO, 110 TPAaBOBOJIOAUICIH TPOTITOM
TPhOX POKIB HE BHUKOPUCTOBYE 00’€KT, ab0 mpU BIICYTHOCTI HOBU3HU B
3aIaTeHTOBaHOMY 00’ €KTi); 2) 3alpOBAIUTH MIPABO MONEPEIHHOTO KOPUCTYBaHHS a0b0
peanizyBaTH MOKJIMBICTb BUKOPHCTAHHS 1 MOLIMPEHHS OO0 ’€KTa IHTEIEKTYyalbHOI
BJIACHOCT1 BCIM 1 KOXXHOMY TICJSi BU3HAaHHs IMAaTEHTy a00 CBIJOLTBA HEIIMCHUMU
[UISIXOM YCTAHOBJIEHHS B 3aKOHI MEX BHKOPHUCTaHHS 00’€KTa; 3) mpH THUMYacCOBIii
MOHOIOMIT 3 METOI BCTAaHOBJIEHHS OallaHCy MDK TNPUBATHUM 1HTEPECOM

MPaBOBOJIOIUIBIS Ta IHTEPECAMM CYCIUIHLCTBA Ta MOrO0 OKPEMHUX YJIEHIB 3aKOHOM
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nepenOayeHi OOMEXKEHHS Ta BUKIIOUEHHS 13 I[1€i MOHOMOMII 3a YMOBH, LIO TaKi
OOMEKEHHSI Ta BUKIIOUEHHS HE CTBOPIOIOTH ICTOTHUX MEPEIIKOJ JJIsi HOPMAaJIbHOI
peamizaimii  MalHOBUX TIpaB  IHTEJIEKTyaJbHOI  BJIACHOCTI Ta  3A1MCHEHHS
OXOPOHIOBAaHMX 3aKOHOM 1HTepeciB Ccy0’ekTiB 1MX 1paB. Jlomyckaerbcs
caMOOOMEKEHHS TpaB iX MPaBOBOJIOJAUIbIEM Y (GOpMIi MPaBOUYMHY (HAJAHHS BUIbHOI
JiueH31i, BIAMOBA BiJl MafHOBOT'O MpaBa TOIIO). Y I[bOMY pa3i 3aXUCT OXOPOHIOBAHUX
3aKOHOM 1HTEpECIiB BiI0YBA€THCS HUIIXOM Mpe] sSIBIECHHS BUMOTM a00 BUMHEHHSM
KoHKpeTHOi fii. Ilpm 1upomMy, SKIIO MNpaBOBOJIOAUICL Oylae MNpoTH i
3alHTEpEeCcOBaHOi 0COOM, TO aBTOpP Ma€ JOBOJUTU HENPABOMIPHICTh  Jii
3alHTEPECOBaHOI 0COOM, a OCTaHHS — JIMIIE 3allepeduyBaTH HEMPaBOMIPHICTH BUMOT
MIPaBOBOJIOAUIBII. Y pa3i CyJOBOTO CHOPY AOKYMEHTOM, IO MOCBIIYY€E 3aXUILEHUM
3aKOHOM IHTepec KOHKpeTHOi ocoOu, Oyae cylnoBe pilleHHA, B SKOMY
BCTAHOBJIIOETHCA CIOCIO 3M1MCHEHHS OXOpPOHIOBAHOIO 1HTEpecy; 4) aHyJIOBaHHSA
CBIJIOIITBA MIPO PEECTPAIlII0 TOPTOBEIBbHOI MapKH a00 3arajibHOBIOMOT TOPTrOBEIBHOT
Mapku (Ha MiJCTaBl HEBUKOPUCTAHHS OUTBII HIXK TPHU POKHU 3 IaTHU peeCTpallii); 5) npu
KOHKYPEHIIIi MpaB 1 31TKHEHHI 1HTepeciB MPaBOBOJIOAUIBIIB MPOMHUCIOBHUX 3pa3KiB 1
TOPrOBEJIBHUX MAapoOK 3aXHCT OXOPOHIOBAHUX 3aKOHOM IHTEpECIB BIJOYBAETHCS
[UISIXOM TOUIUPEHHS MPaBUJj MPO MPIOPUTET IPOMHUCIOBOTO 3pa3Ka Mo BiIHOIIEHHIO
70 peecTpaiii KOMEpILIMHUX T03HAauYeHb (TaKMM YHUHOM BiIOYBA€ThCS 3aXHUCT
OXOpPOHIOBAHOTO 3aKOHOM IHTEpecy IUIAXOM HAJaHHS TMPIOPUTETY TBOPUOMY
pe3ynbrary); 6) MoJaHHs TO30BIB MPO CKAaCyBaHHS CIIPHUX MPABOOXOPOHHUX
JOKYMEHTIB (HalpuKiaj, MO30BY IMPO CKAaCyBaHHS JEpXKaBHOI peecTpaiii Ta
BU3HAHHS TMAaTEHTY HEIIMNCHUM Yy pa3i BIACYTHOCTI KPUTEPIiB OXOPOHO3IaTHOCTI M
TaKUM YUHOM OTPHUMAaHHS MOKJIMBOCTI BUKOPUCTOBYBATH TIE€BHUN pe3yJbTaT);

7) noBeneHHs (akTy IONEPEIHbOr0 KOPUCTYBaHHs Oe€3 peecTpalii — B IBOMY
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BHIIAJIKY 34CTOCOBYETHCA JIOBBiJIBHI/Iﬁ XapakKTep JIiHJIBHOCTi A0 TOTO 4YacCy, IIOKH CYyJ

HE BCTAaHOBUTH 3a00pPOHY B CyJJOBOMY aKTI.
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OTAEJIBHBIE ACIHEKTbBI 3AHIUTHI 3AKOHHBIX NTHTEPECOB B IIPABE
HUHTEJJIEKTYAJIBHOM COBCTBEHHOCTH

Benenuxkrona U. B.

Crarbsi TOCBSIIEHA aHAJIU3y peaTn3allid W 3allUThl 3aKOHHBIX HMHTEPECOB IyTEM
OTPAaHWYECHUS W HCUEPIaHUs TPaB HWHTEJUICKTYalbHOW COOCTBEHHOCTH TPABOBIAJICIBIEB U
3aMHTEpPECOBAaHHbIX JHll. Ha ocHOBe uccienoBaHUs 3aKOHOJATENbCTBA, JOKTPUHBI U CyIeOHOM
MPAKTUKU CJEJIaH BBIBOJ O CHOCO0ax 3alluThl OXPaHSEMBbIX 3aKOHOM HHTEPECOB B TaKHUX

IMPaBOOTHOIICHUAX.
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Knrouesvie cnoga: 3akOHHBIM MHTEpEC, MPABO MHTEIUIEKTYaJIbHONM COOCTBEHHOCTH, 3alllUTa

3aKOHHBIX HHTCPECOB.

SELECTED ASPECTS OF LEGAL INTERESTS DEFENSE IN LAW OF
INTELLECTUAL PROPERTY

Venediktova 1. V.

This article examines the implementation and protection of legal interests by limiting and
exhaustion of intellectual property rights of owners and related parties. The author defined the
remedies of the legal interests in such relationships based on the study of law, doctrine and
jurisprudence. The intellectual property determined as the exclusive right and as a kind of absolute
rights, with all the objective features characteristic, namely: 1) all rights in the results of creative
work, arising independently of the will of third parties, 2) all others third parties are persons of
incidence, and 3) owner can make a complaint against the persons of incidence, if they committed
illegal acts regarding entities them. Also, there is an analysis of the provisions of the Law on
Copyright and Related Rights in this article. This analysis concerning with the issues of property
rights of the authors of works, describes the types of property rights of the author's intellectual
property rights, including the rights to reproduce and to distribute the results of intellectual activity.
The analysis on "issues of exhaustion of intellectual property rights" is contained in this article. The
author examines the implementation of legally protected interests in the context of limits on
intellectual property rights. The author believes that this limits are necessary in order to reduce the
negative effects of legal protection of intellectual activity (monopolization). The author gives
examples of free-use of copyright based on "three-tier criteria" for objects of copyright and related
rights, or on the basis of "two-tier criteria " - to the subject of patent rights. Analysis of the public
interest in the pharmaceutical and intellectual property rights (access to medicines) are also
contained in this article.

Keywords: legal interest, law of intellectual property, legal interest defense.
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