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Modern pace of life in comparison with the past is extremely rapid. Even 20
years ago the Ukrainian society was slowly developing by established laws; the main
goal of the authorities was timely response to changes in social and economic
environment and their legal support. Today public relations became more
complicated. The reason is the rapid technological breakthrough that led to the
emergence and use of new technologies in industry, economy, and especially in the
field of telecommunications.

Development and functioning of the global information and telecommunication
infrastructure, the complication of economic connections, innovative way of
management have allowed to discuss formation of economy of new type, directed not
on extensive production and use of available state resources, but on intensification of
science and technique, inventions and new results of scientific researches with the
purpose of their further commercialisation.

Reorientation of Ukraine's economy on the innovative way influenced on range
of economic and legal phenomena, caused changes in their essence and necessity of

their revision. It is also subject to employment relations.
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Social and labour sphere had perhaps the greatest influence in connection with
the globalisation of economic relations and labour. The labour market is the mobile
system, which responds quickly to external factors by changes of its parameters
(demand, supply, labour, emergence of new entities and establishments,
disappearance of old entities and establishments).

One of the central labour market institutions, which begin the legal regulation
of relations of entry of persons to social production, is Institute of employment. That
is why it is logical that changes in the economic nature of the employment categories,
which occurred as a result of functioning of innovation-oriented economy, require
special attention from the point of view of their legal status.

The emergence of new forms of labour, which are different from existing by its
organisation, flexibility, use of information and telecommunication technologies and
increase of importance of creative component of labour, forced specialists to unite
them all under the name of “non-standard employment” in contrast to standard
employment. In literature it is also referred to as atypical, non-traditional
employment, or atypical labour activity.

Now this phenomenon is widespread and caused a number of legal problems
related to lack of legal regulation of non-standard employment by national legislation
in effect. Therefore appeal to these issues meets the needs of the time.

The problems of non-standard employment in labour law were examined by
many scientists. In their works they addressed as to general issues of such
employment (M. Shabanova, O. Motsnaya), so to its separate types, such as:
unoriginal labour (I. Shopin, M. Polishchuk), distance employment (A. Lushnikov, V.
Lushnikova), labour under the terms and conditions of fixed-term employment

contract (S. Silchenko), etc.
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The aim of the article is to explore non-standard employment in Ukrainian
reality. That is why it is planned to solve such tasks: to define the concept of non-
standard employment; to describe its types and special aspects; to adduce positions of
main subjects of labour law on this issue (employees, employers, trade unions,
government authorities); to determine problems of keeping and protection of labour
rights of employees, engaged in non-standard employment.

It is logically to start analysis of non-standard employment with giving of
definition to this concept. For this purpose we turn to standard employment,
definition of which will serve as the starting point of our research.

Under new Law of Ukraine “On employment of population” Ne 5067-VI of
July 5, 2012, employment is understood as not prohibited by legislation activity of
persons, related to satisfaction of their personal and social needs with the purpose of
income provision (wages/salary) in monetary or other form, as well as activity of one
family members, who are engaged in economic activity or work in economic entities,
established on the basis of their property, including gratis (part 1 of article 1) [1].

Without giving specifics to the analysis of the above mentioned definition, it
should be noted that standard or typical employment is considered full employment -
employment of employee, according to standard working time established by
legislation, collective or labour agreement (part 1 of article 1 of Law no. 5067-VI). It
is hired labour under the terms and conditions of full-time on the basis of indefinite
term labour agreement. If at least one of the listed conditions change it will be
reasonable to suggest non-standard employment.

The phenomenon of atypical employment is well known to the legislation in
effect related to labour; this legislation regulates, in particular, self-employment,
work in conditions of fixed-term labour agreements or part-time working under civil

law contracts, etc. These types of employment have been studied by science of labour
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rights and have received proper legal support. However, content of category of non-
standard employment is not limited by these categories.

Today on the labour market there are new forms of nonstandard work, not
regulated by labour legislation in effect, including distance employment (telework)
and borrowed labour. In literature number of factors that produce growth of demand
on atypical employment is identified, among them: (1) structural changes in the
transition from mass conveyor production to the production that is typical for post-
industrial economy (economy of knowledge); (2) intensifying of global competition;
(3) significant expansion of the services sector; (4) unprecedented scale of use of
information and communication technologies; (5) increase of labour market
flexibility and production flexibility.

Changes in structure of labour supply are stimulated by the influence of the
following factors: (1) growing involvement of women, young people, including
students, to active economic life; (2) improving of welfare of households; (3)
computerization and growth of technical equipment of households; (4) gradual
transformation of the «economic person» into «creative persony»; (5) increase of
importance of immaterial motives in the behavior of people and their livelihoods as a
whole [2, p. 20].

Legal regulation of labour is carried out under the principle of its
differentiation, the consequence of which is development of atypical employment.
Among the variety of characteristics peculiar to such employment some of its legal
characteristics should be noted: (1) in theoretical terms non-standard employment is
based on atypical employment legal relationships; (2) the parties to such labour
relations adjust conditions of work, not established by labour legislation; (3) between
the parties there is no written labour agreement or concluded non-traditional labour

agreement, which is different from established by form and content; (4) employer
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does work not at the emplacement of employer; (5) high level of individualization of
legal labour relations.

The most common types of non-standard employment today are borrowed
labour and distance employment (telework). In contrast to permanent employment,
which is based on the standard labour legal relationship and provides that any
employee should be hired directly by the employer for an indefinite term, these
atypical forms of labour activity relate to the irregular employment (unstable).
Domination of the concept of permanent employment in the international labour law
was cracked because of the rapid prosperity of atypical employment relationships,
which until that time, due to its paucity did not have a significant social and
economic influence and were ignored by states.

Quantitative and qualitative growth of atypical labour forms happened in
Western Europe and the United States of America in the 70s of 20th century, but
recognition of existence of non-standard labour relations as the right took place only
in late 1990s-early 2000s in the regulations of the International labour organization
(for example, in Convention 181 “On private employment agencies”). In 2008 the EU
Directive on work in temporary employment agencies No. 2008/104/EC was passed.

In the case of borrowed (acquired) labour employee, while remaining officially
hired by the same employer, is passed to another. In modern conditions in the
framework of borrowed labour outsourcing, outstaffing and staff leasing are
determined.

Outsourcing is the transfer of individual (non-core) functions of the enterprise
to external company (outsourcer), which is a specialist in this field, with the purpose
of service over an extended time frame. In Ukraine most commonly outsourcing of
business processes can be found, it provides transfer of standardized of current

operations (for example, handling of telephone calls of clients in specialized call
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centres, usually located in areas with lower labour costs). In addition, there are
manufacturing outsourcing (manufacture of the product or its components), IT-
outsourcing (development, implementation and support of information systems),
outsourcing of knowledge management (analytical data processing, formation and
management of knowledge bases) [3, p. 3].

Outstaffing is exclusion of employees from the staff of employer-user and
official hiring to another employer (the provider), employees continue to work at
their current job and bear the same obligations; obligations of the employer towards
them bears provider. Providers in the case of outstaffing are private employment
agencies, HR agencies. Legally, it looks in such a way.

Between employee and employment agency labour contract is concluded,
labour relations appear, in which the agency is a formal employer of the employee.
The employee is sent to execute duties to the actual employer, the employment
relations between them does not arise, and the official hiring, dismissal, payment of
salary, calculation and payment of taxes is carried out by the employment agency.
Between private employment agency and actual employer civil agreement on
providing services is concluded.

Staff leasing - type of borrowed labour, under which employees of appropriate
qualifications and profile are temporarily engaged to execution of certain types of
tasks (projects) of another company (actual employer).

According to the conducted researches in Ukraine most commonly such
relations are objects of outsourcing: IT services (40,5 %), logistics (35.1 %), resource
support of production processes (27 %), marketing services (21,6 %), recruitment
(18,9 %), accounting (13.5 %), the calculation of wages (13,5 %), processing and
systematization of information (8,1 %), outsourcing of medical representatives (8,1

%), personnel records and personnel support (5,4 %), administration (2,7 %) [4].
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Correlation of the use of borrowed labour in Ukraine can be seen in the
following data. The most popular are the services of temporary staff for short-term
projects - 48,4 %; services on passing personnel on long-term projects are the 35,5 %,
services on outstaffing - 29 %; and outsourcing services - 12,9 % [4].

Despite the rapid spread of borrowed labour in Ukraine there is no convergence
of views on this issue of social and labour entities. If employers consider borrowed
labour positively, the trade unions determine it as a threat to the labour rights of
employees [5]. As for the employees, for them borrowed labour often remains the
only possible solution in the situation of lack of funds and the

For enterprises engaging of employees can be explained by the following
advantages:

1) the use of labour power on terms of borrowing enables enterprises to change
quickly employees, which are absent for various reasons (vacation, business trip,
illness, etc);

2) borrowing allows to have the desired number of employees for the operative
execution of production tasks (urgent, unforeseen, associated with the seasonality,
etc);

3) this form of involvement allows changing the quantitative and qualitative
structure of employees in the condition of sharp fluctuations in the economic
environment, for example, the peak of sales of goods, maintenance of international
sport competitions, forums, festivals, etc.;

4) borrowing of staff on terms approved by the employment agency lets not in
all, but in many cases to optimize expenses on staff [2, p. 30];

5) since engaged employees are not registered, higher level of labour
productivity can be reached — growth of labour productivity through the exclusion of

employees out of staff;
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6) employer does not bear obligation to pay social due fee for the employee to
the system of obligatory state social insurance.

Trade unions of Ukraine note (for example, the Union of metallurgists and
miners of Ukraine), that employees on conditions of borrowed labour have worse
working conditions, in particular lower wages in comparison with main employees.
Other disadvantages are:

1) borrowed employees have lack of guarantee of permanent employment,
because, at any time, regardless of the quality of their work they can be transferred to
another company or dismissed;

2) temporary nature of labour deprives borrowed employees of payment
associated with the duration of working in one place, for example, payments for the
experience, social insurance, etc. Such employees do not receive sick pays, maternity
benefits and childcare pays. Regular medical examinations and health resort vouchers
are also open to question;

3) employee that actually worked for a certain period of time with harmful and
hazardous working conditions, loses the right on special pension, as legally he is
registered in the staff of personnel agency, where there are no harmful working
conditions;

4) borrowed employees are not allowed to join trade union, do not participate
in the collective regulation of labour relations at the enterprise. They are deprived of
the right on collective protection of their labour rights [6].

The main problem of borrowed labour from the point of view of trade unions is
violation of labour rights of employees, since the norms of labour legislation, which
establish labour guarantees in the process of hiring and dismissing, are not executed
and employees are not covered by compulsory social insurance and lose the right on

receiving of adequate social security in case of occurrence of these social risks.
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By the way, in the new Law of Ukraine “On employment of population” for
the first time attempt of legal determination of borrowed labour in national legislation
is made. Norms of the Law cover the provision of personnel both in the form of
outsourcing and outstaffing.

So, in part 1 of article 36 of the Law it is referred to the activity of economic
entities, which provide services on mediation in employment, and other economic
entities, which carry out the recruitment of employees with the purpose of their
further carrying out of their work in Ukraine for other employers. Under outstaffing
hiring of employees by one employer and referral of them to work in another
company, which acts as actual employer, is also conducted.

Another common type of non-standard employment is telework or distance
employment. It is characterised by two features: execution of work, not at the
employer’s emplacement and use of information and communication technologies.
According to opinion of some researchers, telework is a new organisational form of
home-based work, which represents the work of highly skilled experts that with the
purpose of performance of functional responsibilities use modern information and
telecommunication technologies [7, p. 171]. In contrast with telework, traditional
home work is mostly hand labour of unskilled level with the help of using of simple
equipment.

By definition in Convention of MLS Ne 177 on home labour, the term “home
labour” means work performed by person called home-based worker: 1) at his place
of residence or other premises of his choice, but not in the premises of the employer;
2) for reward 3) with the purpose of producing goods or services, in accordance with
the instructions of the employer, irrespective of who provides the equipment,

materials or other resources that are used, unless this person do not have such level of
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autonomy and economic independence, which is necessary to consider him
independent worker under national legislation or judicial decisions, [8].

According to researches today there are over 75 million of teleworkers, of
which in the United States there are more than 50 min, in Europe - more than 20 mln,
in Russia - more than 3 mln people, and their number is constantly growing [9, p. 13].
The mass distribution of the distance employment resulted passing of a regulatory act
on the level of the European Union - Framework agreement on telework of July 16,
2002 [10, p. 1].

Ukraine has no statistics of the number of people working distantly, but
number of them is quite significant and continues growing.

Now telework is especially popular among those categories of citizens, who,
for objective reasons, are unable or unwilling to work full-time. These are students,
women, disabled persons, persons caring for a sick family member, etc

Analysis of non-standard employment in Ukraine and in the world proves the
necessity of its legal regulation with the purpose of determination of rights and
liabilities of its subjects and responsibility in the case of existence of reasons for this.

The legislative determination of certain types of non-standard employment
(borrowed labour) is the first step in the improvement of labour legislation. In this
direction state should implement series of measures to fill the gaps of legal regulation
of atypical employment. Moreover, examination of these processes in Ukraine
showed their relevance and mass. Delay with the decision of this problem can
increase the tension in social labour sphere and have a negative influence on the

labour market.
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HECTAHJIAPTHA 3AHHATICTD B YKPAIHI: BAKJINKHW YACY

Koxan B. II.

CraTTi0O mpHUCBSiUEHO MpobOiIeMaM HecTaHJapTHOI 3aiHsATocTi B YKpaiHi. VY myOmikanii
BH3HAYEHO TOHATTS HECTAHIAPTHOI 3aWHATOCTI; OXapakTEPU30BAHO 1i BUIM Ta OCOOJMBOCTI;
HAaBEJICHO MO3UI[il OCHOBHUX CY0’€KTIB TPYJOBOIrO IpaBa 13 LbOr0 MUTAHHS; BU3HAUYEHO MPOOIeMHU
JNOTPUMAHHS 1 3aXUCTY TPYAOBHX IPaB MPAI[IBHUKIB, 3aJly4€HUX 0 HECTAHAAPTHOI 3alHATOCTI.

Knrouogi cnosa: necrannapTHa 3alHATICTb, 3alo3WYeHa Mpals, TenepoOoTa, ayrcTadiHr,

ayTCOPCHHT.

HECTAHIAPTHASA 3AHATOCTD B YKPAUHE: BbI3OB BPEMEHU

Koxan B. II.

CraTps nocBslIeHa Mpo0ieMaM HeCTaHAAPTHON 3aHATOCTH B YKpauHe. B myOnukanuu nano
MOHATHE HECTaHJAPTHOM 3aHATOCTH; OIpPENEICHbI €€ BUJIbl 1 OCOOCHHOCTH; IIPUBEJIEHBI MO3ULIUU
OCHOBHBIX CyOBEKTOB TPYIOBOTO IIPaBa [0 3TOMY BOIIPOCY; OIPEIEIIEHbI MPOOIeMbl COOMIOIEHUS 1
3alUThI TPYAOBBIX ITpaB pPaOOTHUKOB, IPUBJICYEHHBIX K HECTAHAAPTHOM 3aHATOCTH.

Knrouesvie cnoea: nectannapTHasi 3aHITOCTb, 3a€MHBIH Tpyl, TenepaboTa, ayrcradduHr,

ayTCOPCHHT.

NON-STANDARD EMPLOYMENT IN UKRAINE: CHALLENGES OF TIME
Kokhan V. P.
The article is devoted to the problems of non-standard employment in Ukraine. This study
aims to illuminate the concept of non-standard employment in Ukraine. According to the article
there are new forms of non-standard work in the modern labor market of Ukraine that are not

regulated by current labor laws. They include remote labor (telework) and labor leasing. The author
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goes on to say the features such employment : (1) the basis of non-standard employment is atypical
employment relationship, (2) the parties of labor relations agree with each other working conditions
not covered by the labor legislation, and (3) there is no written labor contract between the parties of
labor relations or the labor contract concluds non-standard conditions, which differs from the
established in design and content, (4) the employee performs work not at the location of the
employer, (5) a high level of individualization of legal employment. According to the labor leasing
employees staying formal employed by one employer transmitted at the disposal of another
employer. The article describes 3 types of labor leasing: outsourcing, outstaffing and staff leasing.
Despite the rapid spread of labor leasing in Ukraine there is no consistency of views of social and
labor subjects on this issue. If employers perceive labor leasing positively, the unions see it as a
threat to labor rights. As for the employees, it’s often the only way for them to earn money in need
to provide their families. The author comes to the following conclusion that the main problem of
labor leasing is a violation of the labor rights. The labor laws that establish labor warranty in hiring
and firing laws are not enforced, and most workers are not covered by the social insurance system
and lose their right to decent social security in case of appropriate social risks.

Keywords: non-standard employment, labor leasing, telework, outstaffing, outsourcing.

LAW AND INNOVATIVE SOCIETY Ne 1/2013
~ 179 ~



