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Abstract. On May 1, 2004 Poland joined the European Union (thereafter — EU). Thus, Poland has been
a member of the EU for 18 years. During this time, after being more than 40 year (in 1947-1989) a part of
Eastern Block (also known like Soviet Bloc), building a democracy since 1989 and eventually becoming a part
of European Union, Poland built its own system of copyright protection which is reviewed in this article.

The most interest, the copyright protection in Poland, at author’s opinion, is for post-soviet countries, for
example like Ukraine, which guide efforts to become a part of EU and trying to escape from the ghost of socialism.

In this article author considered the copyright protection in Poland in general, registration procedures and
the main interest is copyright protection through digital platforms in Poland.

Innovation moving this world, creators interested of innovation’s protections, digital future involves digital
interacting through digital platforms. That’s why for the author of this article is so interesting to look behind
the veil of the EU country which is Poland in terms of copyright protection procedures for their registration
and experience in the use of digital platforms.
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copyright law.
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INTRODUCTION

The protection of intellectual property rights is especially important for the development of a
business based on the production and distribution of innovative or high-tech products.

The protection of intellectual property rights is equally important for an artist whose works are
the most valuable assets in his own business.

On 17 of April in 2019 in EU was adopted the Directive (EU) 2019/790 of the European
Parliament and of the Council of 17 April 2019 on copyright and related rights in the Digital Single
Market. This Directive lays down rules which aim to harmonise further Union law applicable to
copyright and related rights in the framework of the internal market, taking into account, in particular,
digital and cross-border uses of protected content. It also lays down rules on exceptions and limitations
to copyright and related rights, on the facilitation of licences, as well as rules which aim to ensure a
well-functioning marketplace for the exploitation of works and other subject matter (Directive (EU)
2019/790 of the European Parliament and of the Council of 17 April 2019 on copyright and related
rights in the Digital Single Market).

So, we are already in a digital society and use digital content, and this requires appropriate legal
regulation.

66 - —



MpaBo Ta iHHoBauiHe cycniabcTBO — Law and innovative society
2022, 1(18), 66-73, https://doi.org/10.37772/2309-9275-2022-1(18)-6

But in order to receive protection, the copyright owner should prove that this work belongs to
him. Therefore, according to the author of this article, it is important and necessary for the right
holder to be able to fix the time and date of creation of his intellectual property object in the digital
space.

Or for example, to have such possibilities to know from the digital platforms about the opportunities
for copyright protection, in particular to fix the time and date of creation, for prevent further proving
the primacy of creation if required.

Digital platform in general terms refers to the software or hardware of a website allowing for the
interaction of its users. It is a digital space that provide facilities for users to collaborate, interact or
transact digital.

The interest of the author of the article is the practical implementation of copyright protection
in Poland after the object of intellectual property is created, in particular, registration of copyright,
proof of authorship in court, the possibility of interaction of the author with state and private digital
platforms for the implementation of copyright protection.

The purpose of the article is to research the institution in Poland or digital platforms, where
owners of intellectual property can get official confirmation of copyright registration for their
protection and provisions of Polish legislation, main approaches to copyright protection.

METODOLOGY

To achieve the purpose, several theoretical research methods were used, both general scientific
and special.

In particular, the dialectical method allowed the author to analyse and evaluate the copyright
protection system in Poland in its development.

The author used the formal-logical method to analysed the provisions of the legislation of Poland
and the European Union on copyright, like Polish Act on Copyright and Related Rights, Berne
Convention for the Protection of Literary and Artistic Works and others.

In addition to legislative acts, the empirical basis of the research was also the judicial practice of
Polish courts, opinions of practising lawyers, investigation of digital platforms.

LITERATURE REVIEW

Iwona Kus$ and Zofia Senda in their book “Copyright and Related Rights” considers changes in
Polish copyright law in connection with the adaptation of provisions to European Union law. The
authors notes, that the protection granted by copyright does not depend on meeting any formal
conditions, e. g. in the form of placing the so-called copyright notices, placing the © mark, or registering
works, paying fees. Again, the Polish system in this case is less formalized than, for example, American
law, where the registration of the work and the marking of copyright ownership are important in order
to obtain protection. The principle of informalisation of the granting of copyright protection has been
expressed literally in the wording of Art. 1 clause 4 of Polish Act on Copyright and Related Rights
“The creator is entitled to protection irrespective of fulfilling any formalities” (Iwona Kus, Zofia
Senda, 2004).

Janusz Barta and Ryszard Markiewicz in their book “Copyright” notes, that in order to obtain
protection under copyright law, it is sufficient to establish the work externally — it is not necessary
to complete any formalities (e.g. with regard to markings on a copy of the work or its registration).
That an order to fulfill the formal requirements (registration, copyright notice) for granting copyright
protection specific to the Anglo-Saxon system. (Janusz Barta, Ryszard Markiewicz, 2016)

In fundamental scientific work by Joanna Sienczyto-Chlabicz, Monika Nowikowska, Magdalena
Rutkowska-Sowa, Joanna Sieficzyto-Chlabicz, Zofia Zawadzka in their book “Intellectual property
rights Theory and practice” the authors describe full system of Polish Intellectual Property Law and
in particular of course Copyright law. The book contains scientific research connected with concept,
theory, terms of copyright law, registration procedures for industrial property etc. (oanna Sienczylo-
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Chlabicz, Monika Nowikowska, Magdalena Rutkowska-Sowa, Joanna Sienczyto-Chlabicz, Zofia
Zawadzka, 2021).

So, thanks to these fundamental works, those who wish will be able to have a complete and clear
picture of the Polish copyright system, and yet it remains more of a problem for practicing lawyers
to prove that the person first created the work.

RESULTS AND DISCUSSION

The level of protection of copyright in Poland is similar to other legal systems and is basically the
same as in other EU Member States. Poland has implemented all the EU copyright directives. The
basic terms and rules of copyright and protection of related rights are the same all over the world
because of international treaties signed in the fields of copyright, although specific rules, exceptions
and limitations may differ in some countries.

Also, apart from Berne Convention for the Protection of Literary and Artistic Works from 9
September 1886, Poland is a signatory of major international copyright treaties, including: Universal
Copyright Convention (Geneva) from 09 March 1977; Universal Copyright Convention (Paris) 09
March 1977; Agreement on Trade-Related Aspects of Intellectual Property Rights 01 July 1995 and
WIPO Copyright Treaty 23 March 2004. Many of the EU directives reflect Member States’ obligations
under this Treaties.

The main legal rules on copyright in Poland are set out in the Act on Copyright and Related Rights
(Ustawa o prawie autorskim i prawach pokrewnych) (thereafter — Act), which has been adopted on 4
February 1994. This act has been amended several times since then, mainly to adapt it to the changes
taking place at European and international level (Polish Act on Copyright and Related Rights,1994).

The provisions of the Polish Act on Copyright and Related Rights are similar to the ones applied
in the majority of EU Member States from the continental copyright tradition.

Part 3 of Art. 1 of Act declaimed that a work is subject to copyright from the moment it is created,
even if it is incomplete. In the part 4 of Art. 1 it is said, the author is entitled to protection regardless
of the fulfillment of any formalities.

Thus, this article reflects the principle of automatic protection. This is one of the main principles
proclaimed in the Berne Convention for the Protection of Literary and Artistic Works (often simply
the Berne Convention), which is a key international copyright agreement adopted in Bern, Switzerland
in 1886.

The principle of automatic protection means that copyright does not require any preliminary
formalities (such as registration, a special statement of claims for copyright, permission from the
authorities, etc.) and arises automatically at the moment the work is fixed in material form (for citizens
of member countries convention) or first publication (for works by foreign authors published in these
countries).

There is no public record, or Copyright Register, and you do not receive any public certificate of
registration. There are some organizations or societies of authors that keep records of certain kinds
of works, although such registration is completely voluntary and under no circumstances can be
treated as a precondition to obtaining copyright protection.!

The rule of Art. 8 proclaims that it is presumed that the creator is a person whose name in this
capacity was given on copies of the work or whose authorship was made public in any other way in
connection with the dissemination of the work.

So, in this article also one of the main international principles of copyright is fixed - the presumption
of authorship. According to this principle, authorship is recognized as legally reliable until proven
otherwise. It is also enshrined in Berne Convention.

So, there is no such institution in Poland where you can get official copyright registration
confirmation.

! https://euipo.europa.eu/ohimportal /web/observatory/faq-pl?TSPD_101_R0=085d22110bab2000acd13aaa3b97fcabcf9
€7f9d3714£51a8254bf70fd5ba8e00ec724h790525000887¢539681430009¢de296¢f03b39555322451¢97d45¢58002¢cec5786
6d63e80ea0736745551746b972428703377269660458f9ccb05738
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As we already noted, The Polish system in this case is less formalized than, for example, American
law, where the registration of the work and the marking of copyright ownership are important in order
to obtain protection (Iwona Kus, Zofia Senda, 2004)

Lawyer Anita Kozek-Kapuscinska, notes that labels ask her the question of how to confirm the
authorship of their work in Poland, if it cannot be registered anywhere? She notes that although
according to Polish copyright laws, works are not subject to registration. This means that you do not
need to submit any applications to the offices in order to be a copyright holder. In copyright law,
protection begins as soon as the work is identified (that is, when it is communicated to third parties).
On the other hand, a creator is a person whose name has appeared in that capacity on copies of the
work or whose authorship has been made public in any other way in connection with the distribution
of the work - presumption of authorship. However, this presumption can be rebutted and most often
is rebutted at trial (Anita Kozek-Kapuscinska, 2019)

Practitioner lawyers says, the more evidence the better. Here are some ways how copyright can
be protected, recommended by Polish lawyers:

1. Copyright reservation with a notary public.

2. Copyright disclaimer — WIPO Proof. Unfortunately, from February 1, 2022, the token generation
service is no longer available. But it was great digital platform that was something like a digital notary.
WIPO does not created copyrights, but conformed a formal creation of a proof of the existence of the
work on a specific date. This is done to convince the judge that we have these rights. The court,
analyzing the circumstances of the case, will either agree with it or not.

3. Mail a copy of work to owner’s address by registered mail with return receipt requested. Or always
ask for confirmation of receipt of a copy of your work by the person you are giving the copy to;

4. Create a photo documentation of the creative process and work — take a photo, do not forget
to mark the date of the shooting.

5. Call as witnesses, people who are familiar with your work.

6. Copyright registration with the US Copyright Office.

The copyright registration may have more advantages than none.

Everything in accordance with the principle “prevention is better than cure”. According to lawyers,
the lack of copyright registration can create unpleasant consequences for the author.

For example, a patent attorney Mikotaj Lech, writes on his professional blog, that paradoxically,
the advantage of protection without formal registration is also a big disadvantage. The point is that
it is nowhere noted who, and if at all, is entitled to these rights. If there is a dispute, for example
about a company logo, how can you prove that you are its creator? A mere statement is not enough.
A competitor may insist that he developed them. We then have a word against the word. Of course,
the owner can call witnesses or engage an IT investigator to x-ray owner’s e-mails, but the whole
operation, however, becomes complicated and its result is uncertain (Mikotaj Lech, 2021).

In another legal blog, in the article of Jakub Bonowicz, the polish lawyer, express his opinion about
evidence of copyright registration. Thus, he thot that registration of a work in the USA or Germany
is confirmed by a specific document. As protection in Poland is granted without any formalities, so
the significance of this document is purely evidential (and thus de facto crucial in the event of a
possible trial) (Jakub Bonowicz, 2020).

In practice, if owner have such a registration certificate, it rather gives you a good position in the
process.

There is no central official register of works in Poland (such as the register of entrepreneurs or
the register of associations).

But there some digital platforms, registers of works kept by various organizations. They issue, for
example, registration certificates confirming that, for example, you are the author of a given work and
you created it on such and such a date. Such certificates can be used as evidence in a possible trial if
someone is using your work unlawfully. Such a document is only ordinary evidence in the trial, which
will be subject to the court’s assessment.

One of such organization is The Copyright Index, which operates in Poland under international
copyright agreements, and is recognized in countries all around the world as a copyright authority
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providing official copyright registration. This organization declaimed that, registering original files
with a date and time stamp, with alongside information about the work and proof of work concept
and development, means that person have unequivocal proof of authorship and ownership. The owner
can registrate copyright electronically and receive confirmation by email with an official certificate
attached to that email.

Or for example, digital platform ZAiKS is the oldest and largest organization of collective copyright
management in Poland. Its members are representatives of many fields of creativity. Owner can submit
works for copyright registration both electronically and by traditional means.

If we turn to jurisprudence, we can see, for example, in the Decision of the Supreme Court of
the Republic of Poland dated on September 15, 2011, in an action filed by “H. Inc.”, located in
Pawtucket, United States of America versus “I. — Limited Liability Company”, on the cessation of
copyright infringement on board games and elimination of their consequences, the following was
established: The United States Copyright Office has registered a copyright for the work in the
form of a game. Certificates provided by the plaintiff — excerpts from the register of the US
Copyright Office confirming the above registration are not proof that the plaintiff has acquired
property copyrights in the works referred to in the claim. These documents are valid official
documents within the meaning of Art. 244 of the Code of Civil Procedure — it only follows from
this that these rights belong to the subjects mentioned in it. The applicant did not provide any
evidence to support the acquisition of these rights under Polish law. The Court of Appeal, when
assessing the certificates issued by the Office of Copyright of the United States of America, did
not deny them the value of official documents, but only found that they do not constitute — under
Polish law — proof of the transfer of copyrights of the entities listed in them to the claimant. The
substantive evidential value of an authentic document, i. e. its significance for the purposes of
adjudication in a specific case, is subject to the court’s assessment according to the principle of the
free assessment of evidence.

As can be seen in this case, the Certificate of Registration of Copyrights provided by The United
States Copyright Office did not play a key role for the Polish courts.

Also, in Poland is the SAIW COPYRIGHT POLSKA, it is the Polish Association of Authors and
Publishers, is the collective management organization designated by the Ministry for administration
of rights in books and other text-based materials. It is a collective management organization working
for publishers and authors to provide effective and adapted systems for the protection of rights holders,
and provides measures to allow users of intellectual property to legally use works and works in both
“analogue” and “digital” the world (Stowarzyszenie Autoryw i Wydawcyw COPYRIGHT POLSKA
organizacja zbiorowego zarzadzania prawami autorskimi).

This organization offers authors membership thanks to which, as the company positions, it is easier
to manage their intellectual rights and effectively protect them.

CONCLUSIONS

To confirm copyright in Poland, registration is not required, as well as the formula “all rights
reserved” or a copyright mark. In the opinion of practicing lawyers, this lack of formalism becomes a
disadvantage in the event of litigation.

Since the author of the work in this case bears the burden of proving the primacy of the rights to
the work.

As we discussed in the article, registration of copyright through the WIPO digital platform is no
longer possible.

Registration with the US Copyright Office for Polish courts does not have irrefutable probative
value.

One of the most convincing ways is to confirm the date of creation with a notary. As well as ways
to obtain informal evidence from commercial private organizations.

But to pass these steps you need to know about it, get advice from a practicing lawyer, spend
money on getting legal advice and obtaining these certificates.
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Thus, we can conclude that it might make sense to create, at the state level in Poland, a free digital
platform that would provide copyright holders with clear information about copyright protection
methods, which would be supported by court decisions confirming the effectiveness of these protection
methods.

We believe it would be expedient to create a digital platform at the state level that would allow
individuals who wish to register their copyrights to submit applications online, which confirms the
registration of copyrights, or at least confirms the date of their creation.

For example, in connection with the military aggression of the Russian Federation against Ukraine,
so that creators do not lose the opportunity to protect their copyrights, the State Enterprise “Ukrainian
Institute of Intellectual Property” introduced electronic filing of applications for registration of
copyright objects.

In addition, the DIYA portal has a free guide “Registration of the right to a work”, which describes
the entire process of copyright registration step by step, in a language understandable to the average
person, which results in obtaining a certificate of state registration of copyright.

Or, for example, the Ukrainian startup PatentBot, this is a chatbot for registering trademarks that
allows you to check if a trademark is free and apply for its registration in a matter of minutes.
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3AXUCT ABTOPCbKUX INMPAB Y NMOADBLLI.
AOCBIA BUKOPUCTAHHSA UNDOPOBUX TTAATOOPM

Amnoranis. [lix yac 1i€ei kaxnuBoi BifiHM B YKpaiHi yKpaiHCbKe CYCIIJTBCTBO TEPEKOHANOCS, HACKITbKI
BasKJIMBOIO Ta KOPUCHOIO /ISl YKPAiHIIiB OyJia i 3a/MIIacThes IMoiTuKa “ipdposisaitii”, SKy IpOBOAUTDb YKpaiHChKa
Baana. Jx BaydHo sasgauns Minictp 1udposoi TpancdopmManii Yrpainy, udposa indpacTpyKkTypa € HaitbinbIn
cTabiabHOW Ta e(heKTUBHOW i Yac BiftHu. ToMmy 110 ii HEMOKIMBO 3HUIUTH PakeTaMu. [HHOBAIlil pyxalTh
1l CBIT, TBOPIII 3alliKaB/IeHI B 3aXUCTi IHHOBAIIIH, a 1uppoBe MalbyTHE mepeadadac @ POBY B3AEMOJII0 Yepes
1ndpoBi mraTGopMu.

Ocb yomy 717151 aBTOpA TI€T CTATTI TaK IIKABO 3a3UPHYTH 32 3aBicy kpainu €C, sikoio € [Tombina, Ta mocaianTy,
SKi € TIPOILIe/lypU PeECTpallii Ta 3aXUCTy aBTOPChbKUX 1paB y [Toibili, a TaKOXK JOCBi/l BAKOPUCTAHHS ITU(DPOBUX
mwraTdopM y it cdepi. Ha g;yMKy aBropa cTarTi 1ie ZoCTiiKeHHs Oy/e MiKaBe st HAyKOBI(B i3 TOCTPaITHChKUX
KpaiH, HAPUKJIAJ TaKWX sIK YKpaiHa, sSKi MparuyTh ctaTu yactuHoio €C i HaMaraloTbCs BTEKTH Bijl “Tpumapu”
COITiaJTi3MY.

Y cTatTi aBTOpP pO3TJASHYB 3aXUCT aBTOPChKUX TpaB y [losbiili 3aranoMm, TpoleIypu peecTpaitii Ta ToJIOBHIN
iHTepec — 3aXMCT aBTOPCHKUX TpaB yepe3 1nudposi miardopmu B [Tosbiii.

Y pesymsraTi fociKeHHS BUsBUI0C, 1o B [losbiri Hemae Takoi ycTaHOBH, Jie MOXKHA OTpUMaTH odilliliHe
MiJITBEP/’)KEHHS PeecTpallii aBTOPChKOTO TpaBa. BogHovyac NoJbCbKi MPAKTUKYIOUi IOPUCTH 3a3HAYalOTh, 110
peecTpailisi aBTOPCHKOTO TpaBa MOKe MaTu Oijble mepesar, HixK ii BifCYyTHICTB, a BiZCyTHICTH peecTpartii
aBTOPCBKOTO TIPaBa MOXe CTBOPUTHU HEMPUEMHI HACJIIKA [T aBTOPA.

TakuM YHHOM, MU MOJKEMO 3POGUTH BUCHOBOK, 10 MOJKe OYTH JOMITLHIM CTBOPUTH Ha JIEPKaBHOMY PiBHI
B oubiti 6e3k0mTOBHY 1M(pPOBY TIaTGOPMY, siKa 6 HajaBaja MPaBOBJACHUKAM YiTKy iH(POPMAIIIIO MPo Criocobu
3aXMCTy aBTOPCHKUX IIPaB, 1[0 MiATBEPIKYBAIOCA O CYyLOBUMU PIllIEHHSIMU, 110 MIATBEPIKYIOTh ePeKTUBHICTh
IIbOTO 3aXUCTY. METO/IH.

BozHouac, B Ykpaii, y 3B’s13Ky 3 BiiicbKoBOI0 arpecieto Pociiicbkoi @enepartii mpotu Ykpainu, mob TBOpII
He BTPAaTUJIU MOKJMBICTH 3aXUCTUTHU CBOi aBTOPCBHKI mpaBa, Il «YkpaiHcbkuii iHCTUTYT iHTEJEKTyaabHOI
BJIACHOCTI» 3aITPOBA/IUB €JIEKTPOHHY TI0/[auy 3asB Ha pPeecTpailito 06’eKTiB aBTOPCHKOTO MpaBa.

Kpim Toro, Ha nepsxkasroMy moprasi “JI14” ta nepsxkasraomy noprami Y KPITATEHTY € GeskormrroBHi “raiizmi”
“Peecrpartisg nmpasa Ha TBip”, /e IO KPOKY, 3PO3yMIJIO0 JIJIsI TIEPECIYHOI JITOJJMHA MOBOIO OMMCAHO BECh TIPOIEC
peecTpailii aBTOPCHKOTO TPaBa, Pe3yJbTATOM SIKOTO € OTPUMAaHH4 CBiZIOIITBA MPO JeP:KaBHY PEECTPAIIII0
aBTOPCBKOTO TIPaBa.

Baskaemo 3a nomispHe, 1m0 y [Toabii MokHA TaKoXK HA EPKABHOMY PiBHI CTBOPUTH UM POBY MIaTHOPMY,
stka 6 03BOJIsIIA 0cobaM, sIKi GaKAIOTh 3apPEECTPYBATH CBOI aBTOPCHKi MpaBa, TOAABAaTH OHJIAWH 3asBKH, 1O
MiITBEP/UKYIOTH PEECTPAIIII0 ABTOPCHKUX TPaB ab0 MiITBEPIKYIOTh ATy IX CTBOPEHHSI.

KmouoBi coBa: 3ax1CT aBTOPCHKOTO TPaBa, MPOoIe/lypa PeecTpaliii aBTOPCbKOTo Mpasa, 1udposa miaTdhopma,
€sporeiicbknii Coio3, 3aK0H TIPO aBTOpPCchKe mpaBo [losbmri.

COPYRIGHT PROTECTION IN POLAND.
EXPERIENCE USING DIGITAL PLATFORMS

Abstract. During this terrible war in Ukraine, Ukrainian society became convinced of how important and
useful for Ukrainians the “digitalization” policy pursued by the Ukrainian authorities was and remains. As the
Minister of Digital Transformation of Ukraine aptly noted, digital infrastructure is the most stable and effective
during wartime. Because it cannot be destroyed by missiles. Innovation drives this world, creators have a vested
interest in protecting innovation, and the digital future involves digital interaction through digital platforms.

That is why it is so interesting for the author of this article to look behind the curtain of an EU country,
which is Poland, and investigate what are the procedures for registration and protection of copyright in Poland,
as well as the experience of using digital platforms in this area. According to the author of the article, this study
will be interesting for scientists from post-Soviet countries, such as Ukraine, which aspire to become part of
the EU and try to escape from the “ghost” of socialism.

In the article, the author considered copyright protection in Poland in general, registration procedures and
the main interest - copyright protection through digital platforms in Poland.

As a result of the research, it turned out that there is no such institution in Poland where you can get
official confirmation of copyright registration. At the same time, Polish practicing lawyers point out that
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copyright registration can have more advantages than its absence, and the lack of copyright registration can
create unpleasant consequences for the author.

Thus, we can conclude that it may be appropriate to create a free digital platform at the state level in Poland,
which would provide rights holders with clear information about copyright protection methods, which would
be confirmed by court decisions confirming the effectiveness of this protection. methods.

At the same time, in Ukraine, in connection with the military aggression of the Russian Federation against
Ukraine, so that creators do not lose the opportunity to protect their copyrights, the SE “Ukrainian Institute
of Intellectual Property” introduced electronic submission of applications for the registration of copyright
objects.

In addition, on the state portal “DIIA” and the state portal UKRPATENT there are free “guides” “Registration
of the right to a work”, where the entire process of copyright registration is described step by step in a language
understandable to the average person, the result of which is the receipt of a certificate of state registration of
copyright rights

We consider it appropriate that in Poland it is also possible to create a digital platform at the state level,
which would allow persons who wish to register their copyrights to submit online applications confirming the
registration of copyrights or confirming the date of their creation.

Keywords: copyright protection, copyright registration procedure, digital platform, European Union, Polish
copyright law.
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