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Abstract. This scientific article focuses on the study of the problems of temporary labour migration that
exist at the theoretical and legislative levels. The connection of temporary labour migration with private
international law and labour law is reflected since the legal relations arising in the field of temporary labour
migration are cross-border in nature and go beyond the national legal regulation. The purpose of this study is
to focus on the study of the state of legal regulation of temporary labour migration in private international law
and labour law of Ukraine and identify problems of regulating temporary labour migration. The analysis of
scientific sources and legislation made it possible to establish that the legal response to temporary labour
migration in the legislation of Ukraine has significant shortcomings. In particular, the content of the concept
of “temporary labour migration” is not defined; the list of labour relations falling under the category of temporary
labour migration is not defined; the scope of persons acquiring the status of temporary labour migrant is not
defined; there are no norms reflecting the specifics of legal regulation of temporary labour migration as well as
there are no norms reflecting guarantees and protection of temporary labour migrants.
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INTRODUCTION

The development of any social relations depends on the quality of their legal regulation. Relations
in the field of labour migration aren’t any different. In the context of current political and economic
processes in the world, the migration of the population for employment in a foreign country (labour
migration) has increased, and this can be both permanent and temporary phenomenon. Temporary
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labour migration is a fairly common situation for Ukraine — Ukrainian citizens migrate to other
countries, mainly to EU countries, for employment purposes and foreigners migrate to Ukraine for
employment purposes also.

Temporary labour migration is a topical issue in modern labour and private international law
(PIL), as more than 6 million Ukrainians were forced to migrate since the beginning of the full-scale
war in Ukraine (as of July 15, 2024, according to UNHCR, 6579700 Refugees from Ukraine recorded
globally; UNHCR, 2024) and achieved an employment in a foreign country. In addition, approximately
3 million Ukrainians worked temporarily abroad before the war began (Institute of Demography and
Social Studies of NAS of Ukraine, 2018; Libanova & Pozniak, 2020, p.25). Directive 2001,/55/EC of
20 July 2001 on minimum standards for giving temporary protection in the event of a mass influx of
displaced persons and on measures promoting a balance of efforts between Member States in receiving
such persons and bearing the consequences thereof (Directive 2001/55/EC), provided an opportunity
for persons benefiting from the temporary protection mechanism to work in the EU without obtaining
a prior work permit. Therefore, it is extremely important that the legal regulation of relations in the
field of temporary labour migration meets the current problems and needs of labour migrants and
responds promptly to the problems arising in the process of temporary labour migration. In addition,
it is of the highest importance to respect the rights of such workers, as moving to a foreign country,
language barriers, difficulty in finding a job within a speciality and differences in the legal regulation
of labour relations make certain difficulties for labour adaptation and proper performance of employment
duties. Migrant workers often face various forms of discrimination in employment and occupation. In
such circumstances, they do not understand which country’s law applies to the regulation of their
labour relations or other paid activities in a foreign country, or which country’s court temporary
labour migrants can apply to protect their rights.

The legal relations arising in the field of temporary labour migration are of a cross-border format
and go beyond the scope of national legal regulation. Otherwise speaking, temporary labour migration
is a borderline format and at the same time is the subject of PIL and labour law. The combination of
all these circumstances indicates the need to study the status of legal regulation of temporary labour
migration in PIL and the labour law of Ukraine.

This article aims on the study of the status of legal regulation of temporary labour migration in
PIL and the labour law of Ukraine, which will allow identifying problematic aspects of legislation on
temporary labour migration regulation. To achieve this goal, the author stated the following objectives:
to study the current state of legal regulation of temporary labour migration in the national legislation
of Ukraine and the experience of legal regulation of temporary labour migration by the national
legislation of some EU countries; to characterise the state of international legal regulation of temporary
labour migration.

LITERATURE REVIEW

The issues of temporary labour migration have not been the subject of research at the theoretical
and legal level in PIL and labour law of Ukraine. The analysis of recent publications shows that
scientists have studied certain issues of legal regulation of labour relations on the border of labour
law and PIL. In particular, in PIL of Ukraine, the problems of regulating labour relations complicated
by a foreign element have been studied in the following aspects: V. Khimich studied the peculiarities
of regulation of employment relations in international private law and labour law of Ukraine (Khimich,
2022), K. Buriak provided a comprehensive legal study of features of conflict-of-laws regulation of
international work relations (Buriak, 2021). Thus, we see that in PIL of Ukraine, the legal scholars
have focused on the problems and peculiarities of regulation of labour relations with a foreign element.
In the labour law of Ukraine, the legal scholar’s attention was focused on the following migration
issues: V. Andriyiv studied the trends of modern international migration (Andriiv, 2017), L. Amelicheva
focused on the right to decent work of labour migrants in the context of globalisation (Amelicheva,
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2020), V. Venediktov and I. Kravchenko studied mediation in the implementation of labour rights of
migrants (Venediktov & Kravchenko, 2022), S. Kozin substantiated the features of the legal status
of migrants as subjects of labour law (Kozin, 2020). However, the features and problems of legal
regulation of temporary labour migration in Ukrainian legal science remain unexplored and this is an
issue of topical interest.

With regard to the study of legal regulation and theoretical and legal aspects of temporary labour
migration in foreign countries, it should be noting the limited number of publications that would
study the problems of temporary labour migration. In most of the existing publications, scholars
focused on specific issues of labour migration. For example, L.F. Vosko studied the temporary labour
migration by any other name: differential inclusion under Canada’s “new” international mobility
regime (Vosko, 2020), Wright, C., D. Groutsis and D. van den Broek studied the employer-sponsored
temporary labour migration schemes in Australia, Canada and Sweden (Wright, Groutsis and D. van
den Broek, 2017), L. Bartolini explored an international organization’s approach to labour migration
for human development» (Bartolini, 2023), U. Liukkunen analysed the problems of decent work and
private international law (Liukkunen, 2022). However, among these scientific publications, there are
no studies of the legal regulation of temporary labor migration on the border of labour legislation and
PIL.

METHODOLOGY

To achieve this goal, the study used general and special scientific methods. The application of the
comparative legal method made it possible to study the legal regulation of temporary labour migration
in the national legislation of Ukraine and international legislation, as well as in foreign national
legislation of some European countries. Using the legal analysis method, the author identifies the
shortfalls of legal regulation of temporary labour migration. A comprehensive review of the literature
provides the opportunity to find out the state of research on the issue in PIL and labour law in Ukraine
and other countries.

RESULTS AND DISCUSSION

1. The state of temporary labour migration in Ukraine

The problem of temporary labour migration of Ukrainians was relevant in the pre-war period and
became even more urgent with the full-scale invasion. And there is a reason for that because there
are many factors that lead to an increase in temporary labour migration. In author opinion, the factors
that have a serious impact on temporary labour migration in Ukraine are the following: a decline in
living standards, which leads to migration for employment; internationalisation of economic activity —
employees are moved within countries where there are separate divisions of the main employer; the
war in Ukraine (Ukrainians who to enjoyed temporary protection in the EU have the right to work
in the host country without obtaining a prior work permit); simplification of the employment
procedure.

The effects of temporary labour migration can be both positive and negative for countries. For
Ukraine, it is mostly negative, as there is a human capital flight and a shortage of workers in some
areas, which threatens Ukraine with demographic and economic consequences. In the pre-war period,
Ukraine has confidently maintained its status as a global labour donor over the past decades. By
various estimates, the annual number of external labour migrants ranged from 2 to 5 million people
(Institute of Demography and Social Studies, 2018; Libanova & Pozniak, 2020). Since the outbreak
of military activities in Ukraine, the situation has become even worse.

The migration policy of independent Ukraine before the full-scale invasion was formal and not
interested in the return of citizens. Ukraine had no migration attractiveness compared to other
countries. Only in 2017 did the Cabinet of Ministers of Ukraine approve the Strategy of State
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Migration Policy of Ukraine until 2025 (hereinafter referred to as the Strategy). The Strategy states
that labour migration, which is the most massive migration influx, has a multifaceted impact on
Ukrainian society. On the one hand, it reduces tension in the labour market, contributes to the welfare
of many families, is a source of foreign exchange earnings and intangible transfers of new knowledge
and experience that can contribute to the development of the country, but on the other hand, it causes
a shortage of workers in some industries and fields, negatively affects family relationships, child-rearing,
and birth rates; migrants’ earnings used for consumption provoke price increases, inflation, and import
growth (Regulations of the Cabinet of Ministers of Ukraine, 2017). In fact, the Strategy is the one
and only official document in Ukrainian legislation that refers to “temporary labour migration”.

For foreign countries that provide employment opportunities for labour migrants, there is a largely
positive outcome, as the shortage of highly skilled workers is covered and the pension system is not
burdened. However, there is a consensus in the academic literature that temporary Labour Migration
Programs — even if carefully managed by governments — have left too many migrant workers vulnerable
to exploitation and abuse and too many employers reliant on temporary, low-wage migrant labour
and therefore without the incentive to develop a sustainable local workforce and improve salaries and
working conditions (Costa and Martin, 2018).

Ukrainian legislation has developed a mechanism for the legal regulation of cross-border labour
relations, otherwise speaking an employment of Ukrainian citizens abroad and employment of foreigners
in Ukraine, but the issue of temporary labour migration and the features of its legal regulation remain
outside the scope of legal regulation.

Ukrainian legislation not properly regulate temporary labour migration, and there is a problem
with the terminology, so we should name some of them: the meaning of the term “temporary labour
migration” is not defined; the list of labour relations coming within the category of temporary labour
migration is not defined; the scope of persons who acquire the status of temporary labour migrants is
not defined; there are no regulatory provisions reflecting the specifics of legal regulation of temporary
labour migration; there are no legislation reflecting guarantees and protection of temporary labour
migrants.

Under the above-mentioned gaps in legislation, the question arises as to how to regulate the legal
relations existing in society if they actually exist but are not defined in legislation. Which subjects
can be classified as “temporary labour migrants” and how can their rights be protected at the national
and international levels if basic terminological definitions are not available? It bears emphasis that
the International Labour Organization (ILO) and other international institutions use the term
“temporary labour migration”, but there is no clear definition of its content either at the national legal
level or at the international one. The report prepared by the ILO “Temporary Labour Migration:
Unpacking Complexities — Synthesis Report” states that there is no clear definition of temporary
migration, either in the academic literature or at the policy level (ILO, 2022).

Therefore, migration processes in the field of cross-border employment are dynamically increasing
every year, which raises new challenges for the existing national and international legal mechanisms
for the legal regulation of labour migration. We are convinced that the primary task in improving the
observance of the rights and legitimate interests of temporary labour migrants, as well as establishing
appropriate guarantees for them, is to develop legislation at the national and international levels,
taking into account the current problems that exist in the regulation of temporary labour migration.

2. Legal regulation of temporary labour migration

2.1. Legal regulation of temporary labour migration in Ukrainian legislation

The legal regulation of labour migration falls within the scope of labour law, migration law and
PIL. Labour law determines the procedure for realizing the right to work, labour protection,
remuneration, working hours and rest. Migration law defines the grounds and procedure for staying
in a foreign country for employment. The rules of PIL define the procedure for resolving disputes
involving a foreign element in labour relations. As noted in the academic literature, migration law is
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known for establishing its own regulatory categorization and approaches that have not only reshaped
the protective framework of labour law but also influenced PIL (Liukkunen, 2022, p. 881). These
three vectors of legal regulation are inextricably linked in terms of protecting the rights and legitimate
interests of migrant workers.

The legal regulation of labour migration in Ukrainian is governed by the Constitution of Ukraine
(1996), the Labour Code of Ukraine, the Law of Ukraine “On Employment” (2012), the Law of
Ukraine “On External Labour Migration” (2015), the Law of Ukraine “On Private International Law”
(2005). To identify the gaps in the legal regulation of temporary labour migration and to formulate
proposals for improving the current legislation, it is necessary to analyse these statutory instruments.

Article 43 of the Constitution of Ukraine, the Fundamental Law of Ukraine, states that everyone
has the right to labour, including the possibility to earn one’s living by labour that he or she freely
chooses or to which he or she freely agrees (1996). To implement this principle, Ukrainian citizens
have the right, inter alia, to enter into labour contracts with foreign employers both in Ukraine and
abroad.

The Law of Ukraine “On Employment” (2012) enshrined the right of Ukrainian citizens to engage
in labour activity abroad, if it does not contradict the legislation of Ukraine and the host country.
The rights of Ukrainian citizens working abroad are protected by the laws of Ukraine and the host
country unless otherwise provided by international treaties of Ukraine ratified by the Verkhovna Rada
of Ukraine (Article 10). The peculiarity of regulating relations in the field of temporary labour
migration is that the regulation of such relations is significantly influenced by the national legislation
of the country in which the work is performed and the national legislation of the country of origin
of the employee. That is, Ukrainian legislation directly states that the rights of Ukrainian citizens
working abroad are protected by the laws of Ukraine and the host country. Surely, as a general rule,
the labour relations of Ukrainian citizens working abroad will be regulated by the laws of the country
in which the work is performed, but Ukrainian legislation should contain the conceptual framework
of temporary labour migration, for example the meaning of the term “temporary labour migration”;
the list of labour relations falling within the category of temporary labour migration; the scope of
persons who acquire the status of temporary labour migrants; the specifics of taxation of temporary
labour migration; guarantees and protection of temporary labour migrants, recording of labour and
insurance experience.

With respect to the employment of foreigners in Ukraine, Article 3 of the Law of Ukraine
“On Employment” provides that foreigners and stateless persons permanently residing in Ukraine,
who are recognised as refugees in Ukraine, who have been granted asylum in Ukraine, who are
recognised as persons in need of additional protection, who have been granted temporary
protection, and who have obtained a permit to immigrate to Ukraine, have the right to employment
on the grounds and in accordance with the procedure established for citizens of Ukraine.
Foreigners and stateless persons who have arrived in Ukraine for employment for a fixed period
of time are hired by employers on the basis of a work permit for foreigners and stateless persons
issued under the procedure established by this Law, unless otherwise provided by laws and/or
international treaties of Ukraine ratified by the Verkhovna Rada of Ukraine (2012). As we can
see from the above provisions, the Law of Ukraine “On Employment” does not mention the term
of employment of Ukrainian citizens abroad, however, it clearly establishes the term of employment
of foreigners and stateless persons in Ukraine.

The Labour Code of Ukraine stipulates that the labour relations of Ukrainian citizens working
abroad, as well as labour relations of foreign citizens working at enterprises, institutions and
organisations of Ukraine, are regulated by the Law of Ukraine “On Private International Law” (Article
8). In other words, the Labour Code of Ukraine shall not regulate cross-border labour relations but
only refer to the Law of Ukraine “On Private International Law”, although it would be more logical
to refer to the Law of Ukraine “On Employment”, since the Law of Ukraine “On Private International
Law” contains only the conflict-of-laws rules that do not give elucidations on issues how to regulate
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this type of legal relationship. All the provisions of the Law of Ukraine “On Private International
Law” are conflict-of-laws and determine only the law that should be applied to the regulation of labour
relations complicated by a foreign element.

The Law of Ukraine “On Private International Law” (2005) governs the procedure for determining
the law applicable to work abroad, regulating labour relations of foreigners and stateless persons
working in Ukraine and relations of Ukrainian citizens working abroad. Pursuant to Article 52 of the
Law of Ukraine “On Private International Law”, the law of the state where the work is performed
applies to labour relations, unless otherwise provided by law or an international treaty of Ukraine.
However, it should be noted that not all cross-border labour relations are governed by the law of the
state where the work is performed. The Law of Ukraine “On Private International Law” (2005) defines
exceptional circumstances when the competence to regulate labour relations abroad is vested in a
state other than the state where the work is performed. Such exceptions relate to the regulation of
the labour of foreigners in Ukraine and Ukrainian citizens abroad.

The circumstances under which the labour relations of Ukrainian citizens working abroad are
regulated by the law of Ukraine are defined in Article 53 of the Law of Ukraine “On Private
International Law”. Cross-border labour relations may be governed by Ukrainian law on the occurrence
of any of the following: 1) if Ukrainian citizens work in foreign diplomatic missions of Ukraine; and
2) if Ukrainian citizens have entered into employment agreements with employers (individuals or
legal entities of Ukraine) to perform work abroad, including in their separate subdivisions, if this does
not contradict the legislation of the state where the work is performed (2005). Thus, it can be stated
that the national legislation of the employee’s country of origin may also be applied in the regulation
of such labour relations.

As for the regulation of labour relations of foreigners and stateless persons working in Ukraine,
this issue is regulated by Article 54 of the Law of Ukraine “On Private International Law”. The law
defines cases when labour relations of foreigners and stateless persons working in Ukraine are not
regulated by Ukrainian law. These are the following: 1) foreigners and stateless persons are employed
by diplomatic missions of foreign states or representative offices of international organisations in
Ukraine, unless otherwise provided by an international treaty of Ukraine; 2) foreigners and stateless
persons outside Ukraine have entered into employment agreements with foreign employers (individuals
or legal entities) to perform work in Ukraine unless otherwise provided by agreements or an
international treaty of Ukraine (2005). It is worth noting that the Law of Ukraine “On Private
International Law” does not contain a conflict-of-laws rule that would regulate temporary employment.
In other words, the labour relations of foreigners working in Ukraine may also in some cases be
governed by the law of the employee’s country of origin, rather than the law of the country in which
the work is performed.

The issue of legal and organisational principles of state regulation of external labour migration
and social protection of Ukrainian citizens abroad (labour migrants) and members of their families is
regulated by a special regulatory act — the Law of Ukraine “On External Labour Migration” (2015).
According to Article 1 of the Law of Ukraine “On External Labour Migration”, external labour
migration is the movement of Ukrainian citizens related to crossing the state border for employment
purpose in the host country.

An analysis of the content of the concept of “external labour migration” suggests two characterising
features: 1) crossing the border and 2) a special purpose — performing the gainful activity in the host
state. As we can see, the legislator shall not apply the criterion of time limit when defining the concept
of external labour migration. Thus, any movement across the state border for employment is external
labour migration. Such a special purpose as gainful activity in the host country should be of primary
importance. The scope of the Law of Ukraine “On External Labour Migration” applies to labour
migrants who: 1) work under a contract; 2) work independently; 3) provide paid services (perform
work); 4) perform other gainful activities not prohibited by the legislation of the host country. In
addition, the provisions of this law also apply to family members of labour migrants. The fact that
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labour migrants work under the contract indicates that the contract may be fixed-term or open-end.
The fixed-term employment contract is a sign that indicates the temporary nature of the employment
relationship that arises between a foreign employer and an employee who is a citizen of Ukraine.
Therefore, we believe that the absence of provisions regulating temporary labour migration in this
law is a significant gap in Ukrainian legislation.

It is also worth noting that the Law of Ukraine “On External Labour Migration” shall not cover
all relations related to labour migration. The exception is specified in paragraph 3 of Article 2 of the
Law of Ukraine “On External Labour Migration”. This Law shall not apply to: 1) citizens of Ukraine
who are seeking asylum or have been granted asylum in the host country; 2) persons receiving
education, professional training and advanced training abroad, in particular within the framework of
educational programmes; 3) employees of the diplomatic service and employees of other state
authorities working in foreign diplomatic institutions of Ukraine; 4) employees posted by enterprises,
institutions and organisations to perform work in the host country. Having analysed this provision,
we can assume that the list of persons referred to in Article 2(3) of the Law of Ukraine “On External
Labour Migration” includes persons falling under the category of temporary labour migrants. In
particular, in our opinion, these are employees posted by enterprises, institutions and organisations
to perform work in the host country, persons who improve their qualifications abroad, and guest
workers. In proof of this statement we found a similar opinion in the literature: “Temporary immigrants
are seasonal workers, international students, service providers; persons on international exchange,
etc”(ILO, 2022, p. 6). Also, the Law of Ukraine “On External Labour Migration” shall not mention
seasonal workers. Therefore, we can assume that temporary labour migration is a type of external
labour migration. At the same time, a significant gap in the Law of Ukraine “On External Labour
Migration” is that its provisions shall not apply to seasonal workers and posted workers. In fact, the
issue of legal regulation of temporary labour migration of seasonal workers and posted workers remains
outside the scope of legal regulation.

2.2. Experience of legal regulation of temporary labour migration by national legislation of some EU
countries

Compared to the Ukrainian experience of legal regulation of temporary labour migration, it is
interesting to study the legal regulation of this issue in the national legislation of other countries.
The author believes that the comparison should be based on the following main criteria: legal regulation
of temporary labour migration in the national legislation of foreign countries; fixed-term restrictions
on temporary employment of migrant workers in a foreign country; the need to obtain a work permit;
the procedure for resolving conflicts in fixed-term labour relations with a foreign element. Our study
is limited in scope and objectives, so let us consider the experience of legal regulation of several
countries as an example.

By way of illustration, we consider the example of Finland. The legal regulation of temporary
labour migration in Finnish national legislation is carried out by the Employment Contracts Act
(Tyésopimuslaki 55/2001), and the Act on Posting Workers (Laki tyontekijoiden ldhettdmisesté
17.6.2016/447). The right to work of labour migrants is also provided for in the Aliens Act
(Ulkomaalaislaki 30.04.2004,/301). In particular, the right to work by virtue of a residence permit is
defined in Section 81a (216,/2023), the right to work and the right to pursue a trade without a
residence permit — in Section 81b (216,/2023). Section 81 (216,/2023) on the right to work also states
that “Aliens other than those referred to in Sections 81a and 81b do not have the right to work, unless
otherwise provided in another act”. Almost all work related migration to Finland from third countries
can be considered temporary as the residence permits based on employment are time limited and need
to be renewed regularly in order to stay in the country (Helander, Holley & Uuttana, 2016, p. 2).
The duration of temporary employment in Finland ranges from three months to two years. The
procedure for resolving labour disputes with a foreign element in Finnish national law is regulated
by Chapter 11 “International Employment Contracts and Applicable Law” (17.06.2016,/448) of the
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Employment Contracts Act (Tydsopimuslaki 55/2001). This Chapter states that “Work performed in
Finland is governed by Finnish employment legislation if the employment contract does not specify
connections with other states. If the employment contract specifies a connection with two or more
states, the law applicable to the employment contract is determined in accordance with Regulation
(EC) No 593/2008 of the European Parliament and of the Council on the law applicable to contractual
obligations (Rome I). This law also defines the procedure for regulating the labour of workers working
on the basis of free movement (Section 2), posted workers (Section 3) and workers referred to in the
Act on the conditions of entry and residence of third-country nationals in connection with relocation
within a company (Section 4). Unlike Ukrainian legislation, the conflict of laws rules governing cross-
border labour relations in Finland are regulated by a special Employment Contracts Act (Tydsopimuslaki
55/2001).

German legislation regulates temporary labour migration by applying the provisions of the Act
on the Residence, Economic Activity and Integration of Foreigners in the Federal Territory (Gesetz
iiber den Aufenthalt, die Erwerbstitigkeit und die Integration von Auslindern im Bundesgebiet)
and the Employment Ordinance (Verordnung iiber die Beschiftigung von Ausldnderinnen und
Ausléandern, 2004) and Employment Ordinance (Verordnung iiber die Beschiftigung von
Auslinderinnen und Ausldndern, 2013). The requirements for residence and employment permits
for foreigners in Germany are set out in the Act on the Residence, Economic Activity and Integration
of Foreigners in the Federal Territory (Gesetz iiber den Aufenthalt, die Erwerbstitigkeit und die
Integration von Ausldndern im Bundesgebiet). In particular: foreigners who have a residence permit
can engage in paid work, unless the law provides for a prohibition. Employment that goes beyond
the prohibition or restriction requires permission from the Federal Employment Agency; each
residence permit must indicate whether employment is permitted and subject to restrictions; a
foreigner who does not have a residence permit can only perform conditional short-term work or
seasonal work in accordance with the Employment Ordinance if he has a work permit from the
Federal Employment Agency and can only perform other paid work if it is based on an
intergovernmental agreement, law or legal act, he has the right to do so without a residence permit
or the use of which has been authorized to him by the responsible authority (§ 4a of the Act on
the Residence, Economic Activity and Integration of Foreigners in the Federal Territory, 2004).
That is, a prerequisite for the employment of temporary labor migrants is to obtain a work permit
from the Federal Employment Agency.

According to German immigration policy, unskilled or low-skilled workers may stay in the country
only temporarily. They cannot be granted permanent residence. The largest area is the employment
of seasonal workers in the agricultural sector and the food-service industry (for no more than six
months a year). This area also includes au pairs and domestic workers in households with persons in
need of care (Labour migrations in Germany. Official site of Federal Ministry of the Interior and
Community). Part 3 of the Employment Ordinance regulates temporary employment and defines the
terms for temporary employment for the different categories of employees. Depending on the specifics
of the job, the maximum period of temporary employment can be from 90 days (§14, 15a, 16) to 5
years (§ 11, 13) (Verordnung iiber die Beschiftigung von Auslianderinnen und Auslandern, 2013). In
other words, German law provides for different periods of temporary employment depending on the
type of temporary employment.

Conflict-of-laws rules governing labor relations with a foreign element in German law were
contained in the Introductory Act of 1896 to the German Civil Code (Einfiihrungsgesetz zum
Biirgerlichen Gesetzbuche ~EGBGB). The 2024 version of the Law does not contain such conflict-of-
laws rules. According to Article 3 of the EGBGB, the conflict-of-laws rules set out in EU law and in
international conventions take precedence over the provisions of the Law in the areas of their
application, so the provisions of Articles 3 and 8 of Regulation (EC) No. 593/2008 of the European
Parliament and of the Council of 17 June 2008 on the law applicable to contractual obligations (Rome
I) will apply to the regulation of conflicts of employment relations with a foreign element.

I 0 v



Mpaeo Ta iHHoBauiHe cycnianbcTBO — Law and innovative society
2024, 2(23), 10-24, https://doi.org/10.37772/2309-9275-2024-2(23)-1

In France, the issue of temporary labour migration is also regulated by the Code on the Entry and
Stay of Foreigners and the Right to Asylum (Code de I'entrée et du séjour des étrangers et du droit
d’asile, 2005) Ta Labour Code (Code du travail, 2008).

With regard to temporary labour restrictions in France, temporary labour migration is limited to
a period of one month (L. 1242-2 of the Labour Code) to 18 months (L. 1242-8-1 of the Labour
Code). A foreigner who is employed under an indefinite employment contract is issued a temporary
residence permit, bearing the word “employee” with a maximum duration of one year. This residence
permit is issued subject to the prior work permit under the conditions stipulated in Articles L. 5221-
2 of the Labour Code (Code du travail). According to the provisions of article L. 1242-3, a fixed-term
employment contract may only be concluded for the performance of a specific and temporary task
and only in the following cases: replacement of an employee; temporary increase in the company’s
activities; seasonal work; replacement of the head of a craft, industrial or commercial enterprise;
replacement of the head of the farm or enterprise; hiring engineers and supervisors (L. 1242-2 of the
Labour Code).

The exercise of the right to work of foreign citizens on the territory of France is possible on the
basis of obtaining a work permit.

The Labour Code stipulates that any jurisdictional clause included in an employment contract is
null and void (Article 1.1221-5), which means the application of French law to labor relations.

Thus, based on the analysis of the legislation of Finland, France and Germany on the temporary
employment of foreigners, it can be concluded that the work of foreigners in the territory of separate
EU countries is limited by the terms that are set by each country individually in accordance with the
internal migration policy and the level of qualification of the employee. Employment of a temporary
labour migrant is possible with a special work permit. As a general rule, the procedure for resolving
conflicts in fixed-term employment relations with a foreign element is carried out in accordance with
lex loci laboris. If the employment contract specifies a connection with two or more states, the law
applicable to the employment contract is determined in accordance with Regulation (EC) No 593,/2008
of the European Parliament and of the Council on the law applicable to contractual obligations
(Rome I).

2.3. The state of international legal regulation of temporary labour migration

Although this article focuses on studying the temporary labour migration in PIL and labour law
of Ukraine, when analysing the state of legal regulation, we cannot be limited only to the level of
national legislation of Ukraine. This is due to three factors. Firstly, in addition to national legislation,
international instruments are important in regulating cross-border relations arising from temporary
labour migration. Secondly, Ukraine was granted EU candidate status on June 23, 2022, which implies
updating Ukrainian legislation and bringing it into line with EU law. Third, in general, the national
law of the foreign country where the work is performed applies to the regulation of labour relations.
Therefore, studying international mechanisms for regulating temporary labour migration is of
significant importance also.

Among the ILO international instruments regulating temporary labour migration are the ILO
Migration for Employment Convention No. 97 (Revised, 1949) and the ILO Migrant Workers
(Supplementary Provisions) Convention No. 143 (1975). Ukraine is not a party to them. These
conventions also do not define the concept of temporary labour migration as well as the list of persons
who are temporary labour migrants.

The EU has introduced the freedom of movement for workers within the EU, as stipulated in
Article 45 of the Treaty on the Functioning of the European Union (2012) and Article 45 of the EU
Charter of Fundamental Rights (2012). There are several acts in European legislation that have a
serious impact on increasing labour migration. In particular, these acts include: Directive 2004,/38 of
April 29, 2004 on the right of citizens of the Union and their family members to move and reside
freely within the territory of the Member States (Directive 2004,/38/EC, 2004), Regulation 492/2011
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of April 05, 2011 on freedom of movement for workers within the Union (Regulation No 492/2011/
EU), Directive 2014/54/EU of April 16, 2014 on measures facilitating the exercise of rights conferred
on workers in the context of freedom of movement for workers (Directive 2014/54/EU), Regulation
2016/589 of April 13, 2016 on a European network of employment services (EURES), workers’ access
to mobility services and the further integration of labour markets (Regulation 2016/589/EU),
Directive 2021/1883 of October 20, 2021 on the conditions of entry and residence of third-country
nationals for the purpose of highly qualified employment, and repealing Council Directive 2009/50/
EC (Directive 2021/1883/EU), regulation of intra-corporate transfers and business trips is carried
out by Directive 2014/66/EU of May 15, 2014 on the conditions of entry and residence of third-
country nationals in the framework of an intra-corporate transfer (Directive 2014/66/EU), seasonal
work is regulated by Directive 2014/36/EU of 26 February 2014 on the conditions of entry and stay
of third-country nationals for the purpose of employment as seasonal workers (Directive 2014,/36/
EU). The scope of these documents is to protect the rights of migrant workers and their families, to
ensure the right of citizens of the Union and members of their families to move freely and reside in
the territory of the Member States for the purpose of employment. In addition, these documents
regulate the work of certain categories of workers who are temporary labour migrants. But unfortunately,
Ukraine has not yet acceded to these acts. In the near future, Ukraine should adapt its legislation to
the EU legislation, which is provided for by the Association Agreement between the European Union
and its Member States, of the one part, and Ukraine, of the other part (hereinafter referred to as the
Association Agreement). According to Article 114 of the Association Agreement, “The Parties recognize
the importance of approximation of the current legislation of Ukraine to that of the European Union.
Ukraine shall ensure that its existing laws and future legislation will be gradually made compatible
with the EU acquis (Article 114(1). Such approximation will start on the date of signing of this
Agreement, and will gradually extend to all the elements of the EU acquis referred to in Annex XVII
to this Agreement (Article 114 (2)». The result of the harmonization of the national legislation of
Ukraine on labour migration with the EU legislation will be the proper regulation of the labour of
Ukrainian temporary labour migrants.

The European Convention on the Status of Migrant Workers adopted in 1977 (Council of Europe,
1977), and entered into force for Ukraine in 2007, is an important document in the sphere of
international legal regulation of labour migration. Article 1 of this Convention defines the meaning
of the term “migrant worker” and specifies the range of persons to whom the provisions of the
Convention do not apply. The concept of a migrant worker for the purposes of this Convention is
limited to a national of one Contracting Party who has been authorised by another Contracting Party
to reside on its territory in order to take up paid employment (Council of Europe, 1977). In our opinion,
the disadvantage of this Convention is the absence of an indication of what types of remunerated
work a migrant worker can perform.

It is important to note that the above Convention contains a list of persons to whom the
Convention shall not apply (Article 1). In particular, it shall not apply to: a) frontier workers; b) artists,
other entertainers and sportsmen engaged for a short period and members of a liberal profession;
c) seamen; d) persons undergoing training; e) seasonal workers; seasonal migrant workers are those
who, being nationals of a Contracting Party, are employed on the territory of another Contracting
Party in an activity dependent on the rhythm of the seasons, based on a contract for a specified period
or specified employment; f) workers who are nationals of a Contracting Party, carrying out specific
work in the territory of another Contracting Party on behalf of an undertaking having its registered
office outside the territory of that Contracting Party. In addition, the content of the Convention shall
not imply a classification of labour migrants into permanent and temporary workers. That is, there is
only one definition of the concept of “migrant worker”.

The next international document in this sphere is the Convention on the Legal Status of Migrant
Workers and their Families, adopted by the member States of the Commonwealth of Independent
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States in 2008'. This Convention governs the relations developing during all cycle of migration of
migrant workers and members of their families. According to Article 3, this Convention shall not
apply to: persons sent or employed by international organizations and agencies or persons sent or
employed by a Party outside its territory to perform official functions, whose admission and status
are regulated by general international law or by specific international agreements or conventions;
persons sent or employed by a State or on its behalf outside its territory who participate in development
programmes and other co-operation programmes, whose admission and status are regulated by
agreement with the State of employment and who, in accordance with that agreement, are not
considered migrant workers; persons engaged in entrepreneurial activity, unless otherwise provided
by the legislation adopted by the Parties and international treaties to which it is a party; persons
seeking refugee status or asylum in the territory of a receiving Party; persons who have been granted
refugee status or asylum in the territory of a receiving Party; clergymen engaged in religious activities
in officially registered religious organisations in the territory of a receiving Party; seamen; persons
arriving for the purpose of study; persons accredited in the territory of a receiving Party as employees
of representative offices of foreign companies or mass media.

As can be seen from the analysis of the European Convention on the Status of Migrant Workers
(1977) and the Convention on the Legal Status of Migrant Workers and Members of Their Families
of the Commonwealth of Independent States of 2008, international treaties contain a wider list of
workers who shall not fall under the definition of migrant workers than the Law of Ukraine “On
External Labour Migration”. Also, the Conventions shall not provide for a definition of the concept
of “temporary labour migration”. The list of persons not covered by the Conventions includes persons
who, in our opinion, are temporary labour migrants. Thus, this issue is unregulated not only at the
national level of Ukrainian legislation but also at the international legal level.

CONCLUSION

In accordance with the purpose and objectives of the study, the author makes the following
conclusions. Temporary labour migration is a dynamically developing phenomenon which has an
impact on both PIL and labour law of Ukraine. The cross-border nature of labour relations leads to
the simultaneous regulation of relations related to temporary labour migration by the rules of PIL,
labour law and migration law. Labour law determines the procedure for exercising the right to work,
labour protection, remuneration, working hours and rest. Migration law defines the grounds and
procedure for staying in a foreign country while performing paid work. The rules PIL define the
procedure for resolving disputes involving a foreign element in labour relations.

The state of research on the problems of legal regulation of temporary labour migration at the
theoretical level in Ukraine remains unsatisfactory. Scientists have studied certain issues of legal
regulation of labour relations with a foreign element on the borderline of labour law and PIL. In the
EU countries, there is a limited number of publications that explore the problems of legal aspects of
temporary labour migration.

The legal regulation to temporary labour migration in Ukrainian legislation has significant
shortcomings. In particular, the content of the concept of “temporary labour migration” is not defined,;
the list of labour relations falling under the category of temporary labour migration is not defined,;
the scope of persons acquiring the status of temporary labour migrant is not defined; there are no
norms reflecting the specifics of legal regulation of temporary labour migration as well as there are
no norms reflecting guarantees and protection of temporary labour migrants.

In the European Union, there are a significant number of acts to protect the rights of migrant
workers and their families, to ensure the right of citizens of the Union and members of their families
! Ukraine has ceased to be a member of the Commonwealth of Independent States and is gradually withdrawing from

the international agreements of this organization, in which it participated. Convention on the Legal Status of Migrant

Workers and Members of Their Families in the Member States of the Commonwealth of Independent States of
14 November 2008. https://zakon.rada.gov.ua/laws/show/997 j82?lang=en
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to move freely and reside in the territory of the Member States for the purpose of employment. In
addition, these documents regulate the work of certain categories of workers who are temporary labour
migrants. But unfortunately, Ukraine has not yet acceded to these acts. In the near future, Ukraine
should adapt its legislation to the EU legislation, which is provided for by the Association Agreement
between the European Union and its Member States, of the one part, and Ukraine, of the other part.
The result of the harmonization of the national legislation of Ukraine on labour migration with the
EU legislation will be the proper regulation of the labour of Ukrainian temporary labour migrants.

The migration processes in the sphere of cross-border employment are dynamically increasing
every year, which poses new challenges for the existing national and international legal mechanisms
of legal regulation of labour migration. The primary task of improving the observance of the rights
and legitimate interests of temporary labour migrants, as well as establishing appropriate guarantees
for them, is to develop legislation at the national and international level, taking into account the
current problems that exist in the regulation of temporary labour migration, as well as to conclude
bilateral agreements with countries interested in labour migrants.
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NMPABOBE PETYAIOBAHHSA TUMYACOBOI TPYAOBOIT MITPALIT Y
TPYAOBOMY TA MIXXKHAPOAHOMY MPUBATHOMY MPABI YKPATHU

Anoranig. CrarTs IpucBsiYena JOCTIPKEHHI0 TUHMYACcOBOI TPYIOBOI Mirpaiiii Ha Mexi TPyZOBOro IpaBa Ta
MIi’KHApO/IHOTO TIPUBATHOTO TMpaBa YKPaiHW, OCKLIBKU TI€ COIliaJibHe SIBUINE € IOCUTh MOIIUPEHUM B YKpaiHi.
BusnaueHo YMHHNKY, SIKI MAIOTh CyTTEBUH BIIMB HA TUMYACOBY TPY/IOBY MIrpaliifo B YKpaifi Ta 0XapaKTepH30BaHO
MO3UTUBHI Ta HETATUBHI HACJIIKA TUMYACOBOI TPYZOBO1 MiTpaiii.

Merto10 1aHOTO JJOCJII/PKEHHS € 30cepe/PKeHHs] yBari Ha BUBYEHHI CTaHy [IPAaBOBOTO PEryJIOBaHHS TUMYaCOBOI
TPY/ZIOBOI Mirpariii B TPyZI0OBOMY TIpaBi Ta Mi’KHAPOHOMY IPUBATHOMY IpaBi YKpalH! Ta BUSBJEHHI Cy4YaCHUX
pobJieM peryJoBaHHs THMYACOBOI TPYAOBOI Mirpailii.

MeTo/10/10TIYHY OCHOBY CTATTi CKJIAJIM 3arajbHI Ta CIIeliaJbHI HAYKOBI MeTO/IN. 3aCTOCYBAaHHS TOPiBHSIBHO-
MIPABOBOTO METOY JAJI0 3MOT'Y JOCTiANTH TPABOBE PETYIIOBAHHS TUMYACOBOI TPY/I0BOI Mirpailii B HAI[iOHAILHOMY
3aKOHOIABCTBI YKpaiHu, MiKHAPOAHOMY 3aKOHOAABCTBI, a TAKOK Y 3apyOiKHOMY Hal[lOHAIbHOMY 3aKOHOAABCTBI
JIeSTKUX €BPOIENChKUX KpaiH. 3a JOMOMOTOI0 METOY TPABOBOTO aHAi3y aBTOP BUSIBJISE HEJOTIKUA MPABOBOTO
peryJioBaHHsS TUMYACOBOI TPY/IOBOI Mirpailii y 3aKOHOJABCTBI YKpainu. KoMriuiekcHuii orJisjl jiitepaTypu J1a€
3MOI'Y 3>$CyBaTH CTaH HAyKOBUX JIOCJIJPKEHDb 3 1IbOrO IIMTAHHS B MIKHAPOAHOMY IIPUBATHOMY Ta TPY/OBOMY
3aKOHO/IABCTBI YKpaiHM 1 iHITNX KpaiH.

BeranoBiieHo, 1o B yKpaiHChbKOMY 3aKOHOABCTBI PO3pOOJIEHNN MeXaHi3M TIPABOBOIO PEryJiOBaHHSI
TPAHCKOPIOHHUX TPY/JIOBUX BiIHOCKH, TPOTE MATAHHS TUMYACOBOI TPYIOBOI Mirpaitii Ta crerrdika ii mpaBoBoTo
PeryJIoBaHHS 3AJHUINAIOTLCS 11032 ¢(HepOoIo MTPABOBOTO PETYIIOBAHHA. AHAMI3 HAYKOBUX /IKEpeJl Ta 3aKOHO/[ABCTBA
JI03BOJINB BCTAHOBUTH, 1110 TIPABOBE PETYJIIOBAHHS TUMYACOBOI TPYOBOI Mirpailii B 3aKOHO/IaBCTBI YKPaiHU Ma€
CYTTEBI HEJIOMKU. 30KPeMa, He BU3HAYEHO 3MICT MOHATTS «TUMYacoBa TPYZOBa Mirpallisi»; He BUBHAYEHO TepeiK
TPYAOBUX BiIHOCHH, SIKi HiANAAAIOTh 11/l KATErOPil0 THMYaCcOBOI TPYAOBOI Mirpaliii; He BUSHa4€HO KOJIO 0Cib, sIKi
Ha0yBalTh CTATyC THMYACOBOIO TPYJAOBOIO MirpaHTa; BizcyTHi HOpMH, 1110 BigoOpakaoTh crenudiky IpaBoBoro
peryJioBaHHsa TUMYaCOBOI TPYOBOI Mirpallil, a TaKoK HOPMHM, 11O BiJ0OpaKkaloTh TapaHTii Ta 3aXKCT TUMYACOBUX
TPYMOBUX MITPAHTiB.

AKIIEHTOBAaHO yBary Ha TOMY, IIIO MIrpaifiiiai mporecu y cdepi TpaHCKOPOHHOTO TMpaleBJIaIlTyBaHHS 3
KOXHUM POKOM IMHAMIUYHO TTOCUJIOIOTHCS, IO CTAaBUTb HOBI BUKJUKM AJd iCHYIOUMX HAIIOHAJBHUX Ta
MIi>KHApO/IHO-TIPABOBUX MEXaHi3MiB MPaBOBOTO PETYJIIOBaHHSA TPyAoBoi mirpartii. [leprioueproBum 3aBaaHHsIm
YZIOCKOHAJIEHHST JI0/IeP’KaHHS TIPaB 1 3aKOHHUX 1HTepeciB TUMYACOBUX TPYAOBUX MITPAHTIB, @ TAKOXK BCTAHOBJIEHHS
BIAMOBIHUX TapaHTill /il HUX € po3poOKa 3aKOHOAABCTBA Ha HalliOHAJbHOMY Ta MiKHAapOJHOMY piBHI 3
ypaxyBaHHIM Cy4aCHUX IIPOOJIEM, IO ICHYIOTh Y PEryJII0BaHHI THMYACOBOI TPYAOBOI Mirpallii, a TAKOXK YKJIaJeHHsT
JMIBOCTOPOHHIX yTOI 3 KpaiHaMmu, 3aIliKaBJIeHUMN y TPYAOBUX MirpaHTax.

KitouoBi cioBa: Tpy/10Ba Mirpaitis, THMYacoBa TPY/10Ba Mirpailisi, Mirpariiiina moJiTiuka, Tpy/10Bi MirpanTy,
3aXUCT MPaB TPYAOBUX MITPAHTIB, Mi>KHAPOIHE TIPUBATHE TIPABO, TUMUYACOBUI 3aXUCT, HAI[IOHAIbHE 3aKOHO/IABCTBO
Ykpainu.

LEGAL REGULATION OF TEMPORARY LABOUR MIGRATION IN LA-
BOUR AND PRIVATE INTERNATIONAL LAW OF UKRAINE

Abstract. This article is devoted to studying temporary labour migration on the border of Labour Law and
Private International Law of Ukraine since this social phenomenon is common in Ukraine. The author identifies
the factors that have a significant impact on temporary labour migration in Ukraine and characterizes the
positive and negative consequences of temporary labour migration.
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The purpose of this study is to focus on the study of the state of legal regulation of temporary labour
migration in Labour Law and Private International Law of Ukraine and to identify modern problems of regulation
of temporary labour migration.

The methodological basis of the article was made up of general and special scientific methods. The application
of the comparative legal method made it possible to study the legal regulation of temporary labour migration
in the national legislation of Ukraine and international legislation, as well as in the foreign national legislation
of some European countries. The method of legal analysis, the author identifies the shortcomings of the legal
regulation of temporary labor migration. A comprehensive review of the literature makes it possible to find out
the state of scientific research on this issue in private international and labour legislation in Ukraine and other
countries.

Ukrainian legislation has developed a mechanism for the legal regulation of cross-border labour relations,
but the issues of temporary labour migration and the specifics of its legal regulation remain outside the scope
of legal regulation. The analysis of scientific sources and legislation has made it possible to establish that the
legal regulation of temporary labour migration in the legislation of Ukraine has significant shortcomings. In
particular, the content of the concept of “temporary labour migration” is not defined; the list of labour relations
that fall under the category of temporary labour migration is not defined; the circle of persons who acquire the
status of a temporary labour migrant is not defined; there are no norms reflecting the specifics of the legal
regulation of temporary labour migration, as well as norms reflecting the guarantees and protection of temporary
labour migrants.

The migration processes in the sphere of cross-border employment are dynamically increasing every year,
which poses new challenges for the existing national and international legal mechanisms of legal regulation of
labour migration. The primary task of improving the observance of the rights and legitimate interests of temporary
labour migrants, as well as establishing appropriate guarantees for them, is to develop legislation at the national
and international level, considering the current problems that exist in the regulation of temporary labour
migration, as well as to conclude bilateral agreements with countries interested in labour migrants.
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