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KaHIUJaT IOPUANIHAX HayK, TOIEHT Kadeapu npasa
€pporeiicekoro Coro3y HarioHambHOTO FOPHINIHOTO
yHiBepcuTeTy iMeHi Spocnasa Myaporo
MOXOHUYVYKIL. C,,

CTyHeHT 4 Kypcy [HCTUTYTy miArOTOBKM KaapiB AJIs
oprauiB roctuii Ykpainu HanionansHoro opuany-
HOTO yHiBepcuTeTy iMeHi SIpocnaBa Myaporo

3AXHCT MPAB JIFOJUHHA B EBPOIIEHCHKOMY COIO3I

B crarTi 1ociipKyeThest CTaHOBIICHHS Ta PO3BUTOK IHCTHTYTY 3aXHCTY IpaB JIFOAUHU B €Bporneiickkomy Corosy, 110
MPOWIIOB CBIH NUISAX 3 4acy, KOJIM yCTaHOBYl akT €Bponeiicbkoro Coro3y He MICTHIIM HOPM, SIKi O HaUIsUIN Cy/IOBUI
OpraH 3/iHCHIOBAaTH 3aXHCT OCHOBOIIOJIOKHUX IPaB JIIOAWHK. BCTaHOBIIEHO, IO TpHBaJia BiACYTHICTD B MTPABOIOPSIKY
€Bpornelicbkoro Coro3y crieniazi3oBaHOro akTy MO0 3aXUCTy MPaB JIOAMHH, MaJI0 HACIIIKOM CHIIBHUHN BIUIMNB CHCTEMH
3aXHCTY, 110 CKJIaJIach Ta iCHyBaja B paMkax Paam €Bponu. B cBoro uepry 31iiCHEHO JTOCIIKEHHSI Cy/I0BOT IIPaKTUKU
Cyny €sponeiicbkoro Coro3y B mepion mosisu €Bporneiicbkoi XapTii mpo 0CHOBOIOI0XKHI mpaBa €Bporneiicbkoro Coro3y
SIK 0 HAOpaHHA 11 I0pUANYHOI crid TaK 1 micis. ocmimkenns npaktuku Cyny €Bporeficbkoro Coro3y 3 OHi€T CTOPOHH,
Ta aHaJi3 CyJJOBOTO aKTHBi3My €Bponelicskoro Cymy 3 mpaB JIIOAUHH — Ja€ MOMITOBXHU ISl ()OPMYITIOBAHHSI BUCHOBKIB

100 1X B3a€EMO3aJICKHOCTI Ta B3a€MOBIIIUBY.

KirouoBi ciioBa. CynoBa npaktika, €sponeiicekuii Cyz 3 mpaB JTroauHu, €Bporieiicbka KoHBeHIIig po 3aXUCT MpaB
JIOTMHY 1 OCHOBOMIOJIOKHUX cBOOOI, cymoBa mpaktuka Cyny €Bporneiicbkoro Corosy, €Bporneilickka XapTis Ipo OCHO-
BOIIOJIOXKHI ITpaBa €Bponeiicskoro Cotosy, Jlicaboncekuii J[orosip, rmpaBa JHOAUHH.

IMocTanoBka npo6aemu. KomyHiTapae criBpoOiT-
HUIITBO, po3nouare 3 1951 pori He Mao Ha MeTI1 JeKa-
PYBaHHS Ta CTBOPEHHS MEXaHI3MiB LIIO/I0 3aXUCTY MPaB
monuHu. HatomicTs, iHTeTpaliiiHi MpoIecH, 1Mo CyImpo-
BOJKYBAJIMCh CTBOPEHHSM CITUIBHOTO PHUHKY, 00’ €KTUBHO
MPU3BEIH JI0 MOSIBHU, 30aradcHHs Ta yHiBepcaizarii
KaTaJIoTy TIpaB i CBOOOJI JIFOMUHY 1 TPOMaIsTHUHA B €B-
poreiicbkomy Corosi.

AHaJjai3 ocTaHHiX gocaigxkeHnb. /[0 TUTaHb, M0
CTOCYIOTBCS IHCTHTYTY 3aXHCTY MpaB JIOAWHU B €Bpo-
nericekomy Coro3i ta Pami €Bporu 3BepraroThest 6araro
BITUM3HIHUX Ta 3apyOIKHUX BUCHHX, Cepesl IKuX A. Ap-
nyi, . batnep, M. bypomencekuii, B. Bytkeuu, B. [le-
Hucos, T. Komaposa, @. Manuini, K. MaprapiTic, O. Me-
pexko, M. Mukiesuu, B. Munuk, B. Mypasgiios, I1. Pa-
oinoBu4, X. Pacmyccen, A. Pocac, O. Cearys, K. Cmup-
HOBa, B. Creriik, E. Creiin, JIx. Yeiinep, A. @enopora,
JI. ®ananeesa, O. Xamynsak, H. [umkosa. OgHak B
OINMBIIOCTI BUMAAKIB JOCIIKEHHSI OpIEHTOBaHI Ha
ropucaukiito Cyny €sporneiicbkoro Corosy (nani Cymy
€C), mpakTuKy €BpOINEHCHKOTO Cydy 3 MpaB JIOAUHHA
(mami €CILT), B3aemomiro cynoBux opraniB €C ta Pagu
€Bporu. Sk HaCIiI0K MUTAaHHS OB’ sI3aHi 13 0COOIMBOC-
Tsimu 3actocyBaHHA CynoM €C Takux iHCTPYMEHTIB K
Xaprist, €Bporneiicbkka KOHBEHIIISI TPO 3aXUCT MTPaB JIt0-
JIMHY 1 0CHOBOMONOXKHUX cB0O0a 1950 p. (mami €KITI),
ta npaktuku €CILI € pakTuuno HOBOIO cheporo s

HayK{ MDKHApOJHOTO TIpaBa Ta IpaBa €BPOIEHCHKOTO
Coro3y, a iX BUBUEHHS Ma€ HayKOBUH Ta MPaKTUYHHMA
iHTEepec.

MeTo10 1aHOI CTATTI € HOCHIIKEHHS AISJIBHOCTI
Cyny €C B cepi 3aXHCTy IIpaB i CBOOOI JIFOMHH i TPO-
MaJsHUHA Kpi3b mpu3My 3actocyBaHHs HuUM CKILII,
Xaprii mpo 0CHOBOMOJIOXHI IpaBa €Bporneiicbkoro Co-
103y Ta npaktuku €CIIJI. A takox aHamiz B3aeMomii
JlroxcemOyp3bkoro Ta CTpacOyp3bKOro CyJ0BOTO aKTH-
Bi3MY B aCIIEKTi TIIyMa4eHHs NIPAaBO3aXUCHUX HOPM.

Buxaan ocHoBHoro marepianay. Ha MomenT mipu-
HHATTA €BpONelichkoi KOHBEHIIIT MPO 3aXUCT MpaB JIF0-
JIMHU 1 OCHOBOIOJOXHUX cB0oOon 1950 poxy (mani
€KI1JI) €BponeiichbKuX CIiBTOBAPUCTB IIE HE iCHYBAJIO,
y 3B’S13Ky 3 UMM IIPUMHATTS OCHOBOIIOJIOAKHOIO aKTy IIPO
npasa Jroauau Pamoro €Bponn MokHA BH3HAYATH, SIK
BiJIIIPaBHY TOUKY, SIKa B MalOyTHHOMY 3iICHHJIA BILIHB
Ha CTAaHOBJICHHS IHCTUTYTY OCHOBOIIOJIOKHHX MPAB JIFO-
JIUHU B TipaBi €Bpomneiicbkoro Coro3y, Ta MPUUHSTTS
CIIELIaTi30BAHOTO aKTy MO0 3aXUCTY MpaB JIOAWHU B
acquis communautaire.

3 METOIO BUIAIJIEHHS [IEBHUX OCOOIMBOCTEN CTAHOB-
JICHHSI T4 PO3BUTKY 3aXUCTY OCHOBOIIOJIOKHUX IIPaB,
HEOOX1IHO PO3MISHYTH MEBHI YacOBI MPOMIXKKH, SIKi
XapaKTePU3YIOTHCS TUMHU YU 1HIIUMH OCOOIMBOCTSIMH.

Tak, y 1951 porii, i3 3acHyBaHHSIM €BpPOIEHCHKOTO
CMIBTOBAPUCTBA Byt Ta ctaii (Jani €CBC) YceraHoB-
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IPOBJIEMHU I'OCIIOJAPCBKOI'O ITPABA

YU JOTOBIp JIAHOTO CITIBTOBAPHCTBA HE MICTHB KaTaJIo-
Ty TpaB JroauHu. JIuie nesiki npasa comiaibHO-eKOHO-
MIYHOTO XapakTepy, 6e3rnocepeaHb0 HeoOXiaH1 1S po3-
Oy/IOBH CITIJIBHOTO BYT'UTBHOTO Ta CTAJICBAPHOTO PUHKY 1
3a0e3MeyeHHsl YOTUPbOX cBOOOJ Oynu 3akpirjeHi, a
caMme: paBO Ha BIUJIbHE MEPECYBaHHA 1 MPOKUBAHHS
MPAIiBHUKIB B MEXaX TEPUTOPIH JeprKaB-UICHIB; IPUH-
LM 3200pPOHU X AUCKpUMIHAIIT 32 HAI[IOHAIBHOIO O3Ha-
KO0 Y MUTAHHAX MPAIIEeBIAIITYBAHHSI, OIUIATH MpaIli i
IHIIMX YMOB Tipaili 1 Haiimy (cT. 69 JloroBopy mpo 3a-
CHYBaHHs €BpOINEHChKOro CrmiBTOBapHUCTBa BYT1JUIA 1
ctani 1951 p.). He Buximouennsm cramu i Pumcski Jlo-
roBopu 1957 p. IIpo 3acuyBanust €Bporneiicskoro Exo-
Homiunoro CriBroBapuctBa (mani €EEC) Ta €sponeii-
cpkoro CriBTOBapuCTBa 3 aTOMHOI eHeprii (nani €Bpoa-
tom) Tak, Hanpukian, crartsa 7 JJorosopy npo €EC
3aKpIIUTIOBaja, 10 B paMKaX HOTO 3aCTOCYBaHHS «3a-
O60opoHsEThCS Oy/Ib-IKa TUCKPUMIHALIS 3 MipKyBaHb Ha-
[IOHAJIBHOT MPUHANIEKHOCTI» [1]. IHIIMX JTOKYMEHTIB,
IO MICTATH MOJIOKEHHS PO OCHOBOIIOJIOXKHI MpaBa
JroAMHY, y ipaBi CriBTOBapUCTB B TOM yac He iCHyBaJIo,
Y 3B)SI3KY 3 YMM MOYKHA CMIIMBO CTBEPIKYBaTH, IO TIO-
4aToK €BOJIOLI{ IHCTUTYTY MpaB JIIOAUHU B npaBi €C
XapaKTepU3y€ETHCS TOSBOO MEPIIHNX MOJIOKEHB PO TaKi
MpaBa, sIKi CIIPSIMOBaH1 BUKJIFOYHO Ha peaji3alliio eKo-
HOMIYHUX IJIEH, /Ui SIKUX 1 cTBOproBasinch CIiBTOBa-
pHCTBa.

HacTtymHuii eBONFOIIHII «CTPUOOK» B PO3BUTKY
IHCTUTYTY OCHOBOIIOJIOKHUX MpaB JIIOAUHU B rpasi €C,
NOB>sI3aHMH 3 pimeHHsIM 1o crpasi C 29/69 Stauder v.
City of Ulm, Bunecenum Cynom €BpONeiCcbKHX CITIBTO-
BapuctB (mam Cyx €C) B 1969 poui. B ipomy pinreHHi
Cyn €C, Briepiiie BCTAHOBHB, 1110 OCHOBOIIOJIOXKHI ITpaBa
JIFOZIMHU € CKJIAJI0BOIO YACTHHOIO 3araIbHUX TIPHHIIUITIB
npasa CrinbHOT [2, P. 425]. Cyn Takox 3a3HayuB, 110
HE3BaKAIOUW Ha Te, 10 MpaBa JIOIUHH BiIPI3HIIOTHCS
BiJl 1paB, 0e3MoCePeTHBO 3aKPIIICHUX Y KOHCTUTYIIISAX
Jep KaB-wWICHIB, BOHU BUILTUBAIOTH 3 IX CHUIBHUX KOH-
CTUTYLIHHUX Tpaauuiii. Uepes pik, B crnpasi 11/70
Internationale Handelsgesellschaft mbH v. Einfuhr - und
Vorratsstelle fiir Getreide und Futtermittel, Cyx minTsep-
JIUB, 110 TIOBara OCHOBOIOJIOKHHUX MPaB JTIOJUHU €
HEB1J)EMHOKO YaCTHHOKO MPUHITUIIIB TIpaBa €Bporneii-
CBKHUX CITIBTOBAPHCTB Ta iX 3aXHCT B IMOJAIBIIOMY TIO-
BHUHEH 3abe3neuyBarucs B Tomy uucii i Cynom €Bpo-
NeHChKUX criBTOBapuCTB [3, P. 1134].

HeoOxinno 3a3nauntH, mo BuzHaHHg Cygom €C
OCHOBOIIOJIOKHUX TIPaB JIFOWHY, B IKOCTi OTHOTO 13 3a-
rajJbHUX MPUHIMIIB npaBa €C, 6arato IOCIiIHUKIB
MIOB)SI3yBANHU 3 Oa)KaHHSIM YHI(IKyBaTH MPOIEC SKOHO-
MiuHOI iHTerparnii MIIXOM OAHAKOBOTO TIyMAadCHHS
OCHOBHHUX cB000. Take TBEpHKEHHSIM, OC3CYMHIBHO, €
BIpHUM, OJTHAK OYCBHJIHUM € 1 TOH (DaKT, 1110 pa3oM i3

po3BuTkoM CIiBTOBapHCTB MOTPiOHI Oy 3MiHH ICHYO-
YOT0 MiXOIY 0 3aKPIIUICHHS IHCTHTYTY OCHOBOIIOJIOX-
HUX TIpaB JIOAUHY B mpasi €C.

B roii xe yac, crarts 32 €KIJI nHaninsie €Bporeid-
chKu# cya 3 npaB monuau (nani €CI1JT) koMIeTeHIieo
o0 TrymadeHHs i 3actocyBanna €KIJIL. [lana crarts
BCTaHOBITIOE, 1110 «BijanHst Cy/y MOMIMPIOETHCS HA BCI
MTUTAHHSL, 10 CTOCYIOTHCS TIYMauCHHS Ta 3aCTOCYBaHHS
Konsentiii i [IpoToko:miB 0 Hel, siKi MOXYTb OyTH oMy
nepejiani y BHIQJIKaX, Mepe0adyeHuX MOJI0KCHHIMHU
crareit 33, 34, 36 Ta 47» [4]. To6TO y BHManKax Haj-
xomxenHs 10 €CIJI inauBiayanbHOT CKapru, po3MIs Ly
TaK 3BaHHMX «MDKICPKABHUX CIIPaBy», y4acTi B CIpaBi
TpeTroi cropoHu abo na4i CymoM KOHCYIBTaTHBHUX BU-
CHOBKIB.

KonBeHIIii1HI HOpMHU HAITOBHIOIOTHCS KOHKPETHUM
3MIiCTOM CcaMe 32 PaxyHOK IMPaBOTIIYMAaYHOI MPAKTHKH
€CI1J1, i 3acrocyBanns KonseHiiii 6e3 ypaxyBaHHs iioro
ABTOHOMHHX ITOHATH (PAKTHIHO HEMOKIIMBE. Y FOPHIIY-
Hi¥ HayIll ICHYIOTh Pi3HI TOYKH 30pPYy IOJO0 MUTAHHS
CHIBBiIHOLIEHHS MPAKTUKH €BPONEUCHKOTO CY/y 3 IPaB
mromuan 3 €KI1J1. Jlesiki BYCHI MPOTIOHYIOTH PO3TIISIATH
pimenns €CILI sk Ge3nocepeHio YacTUHy €Bpornei-
cpkoi KoHBeHIIIT o 3aXUCT MpaB JHOIUHH 1 OCHOBOIIO-
TOXHUX ¢BOOOM. OTHAK TaKWH MiIX1]] CyTIepedrTh MpH-
poni KoHBeHIIT Ik Mi>KHAPOIHOTO JTOTOBOPY, MijANuca-
HOTO Jiep)kaBaMu - wieHamu Paau €Bponu.

HacTynHwuii eramn xapakTepu3yeThCst TIOSBOKO XapTil
PO OCHOBOIIOJIOXKHI TTpaBa €Bporneiickkoro Coro3y Bix
7 rpynus 2000 poky. YpouducTe IpOrojoLIeHHs Ha 3a-
cimanni €Bporneiicekoi Paju B Himi 7 rpyass 2000 poxy
JAHOTO aKTy, HE OJIpa3y MaJlo HACIIiJIKOM HaJaHHS Ti
BUIIOT IOpUANYHOI cuiu. Jlumie 31 Berynom B cuity Jli-
cabOHCHKOTO JIOTOBOPY, 3TiAHO cT. 6 JloroBopy mpo
¢ynkuionyBanus €C 3akpimieHo, mo Cor3 BU3HAE
IIpaBa, CBOOOIU Ta IPUHIIUIIY, 3aKJIa/IeHi B XapTii OCHO-
BOTIOJIOKHUX TpaB €Bporelickkoro Coro3y Bij 7 rpyaHs
200 poxy 3i 3MiHamu BHeceHumu y CtpacOypsi 12 rpyn-
Hs 2007 poky, 1110 Mae oHaKoBy 3 JloroBopamu 1opu-
JYHY CHITY.

Jesiki 3apyOiKHI JOCTITHUKHU B ranysi npaBa €C
HAa3MBAIOTh NEPioJ], 110 [TOYaBCs 3 MOMEHTY BUHECEHHS
Cynom €C mepuioro pilieHHs Mo CIpasi, SKe 3a4irmano
MTUTAHHS TIPaB JIOIHMHY, 1 3aBEPIIUBCS IPUHHATTM Jli-
cabOHCHKOTO IOTOBOPY, IEPIOIOM 3aXHCTY MPAaB JIIOIUHH
B ripaBi €C «Ha iHAUBIAyaTbHIA OCHOBI». MoBa e mpo
Te, IO HE3BAKAIOUHU HA 3aKPIIUICHHS B YCTAaHOBYHX JI0-
rOBOpax IMOJIOKEHb MPO 3aXUCT MPaB JIOJUHU, & TAKOXK
po3BuTOK el npo npueaHanas €C no €Bporelichkol
KoHBeHIIii Ipo 3aXKCT MpaB JIIOAWHH Ta 0CHOBOIIOIOXK-
HUX CBOOOJ, 1 MPUIAHSTTS BEJTUKOI KUIBKOCTI JIOKYMEHTIB,
CTIpSIMOBaHMX Ha ii peatizalliro, 3aX1CT MpaB JFOIHHHU J10
npuiHATTS JlicaboHCchKOTO JI0TOBOPY HEe OyB i Cymy
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MAPHHIB 1. 1., MOXOHYYK II. C. 3axuct npas Jnionunu B €Bponeiicbkomy Coro3i

€C ocunoBHUM 3aBaaHusM. CaMe 3 TaKUM CTaHOBHUILIEM
Cyny €C BYeHi NOB>A3YIOTh 1 HAYKOBY KPUTHUKY, SIKa
JyHaja Ha poTs3i J0Broro yacy mozo €C i mossrana B
TOMY, 0 B TIpaBi €C He iCHY€e MTOBHOTO 1 BCEOCSHKHOTO
pPEeXUMY 3aXMCTy TpaB JonuHu [5, ¢. 1307-1338]. €B-
POTEHChKi CMUIBHOTH TAaKOXK MiJAaBAIACA KPUTHII 3a
HaJlaHHS MPIOPUTETY EKOHOMIYHUX IPaB JIOANHU 3a
PaxyHOK UMBUIbHUX, MOJITHYHUX 1 COLIaJIbHUX IpasB [0,
c. 946].

[epmi pimenns Cyny €C y cnpaBax, 10 TOPKAIOTh-
Csl IUTAHHS NPaB JIFOJUHH, HE MiCTUJIHM MOCHIIAHb Ha
KOHKpETHI cTarTi €Bporneiicbkoi KoHBeHIIT npo 3axuct
TIPAaB JIFOMMHY 1 OCHOBOIIOJIOXKHHUX CBO0OO] 200 NPAKTHKY
€Bpornelicskoro cyny 3 npas moauan. Cyn €C y Takux
PIIICHHSX JMIIE KOHCTATyBaB TOM (PAKT, 1[0 OCHOBOIIO-
JIOXKHI TIpaBa JIFOJMHHU € HEBIi)EMHOIO CKJIaJIOBOO 3a-
rajJibHUX NpuHIUMIB npaBa €C, TOTpUMaHHS SKHUX I10-
BUHHO OyTH rapanToBaHo. Cepes HUX, 30KpeMa, 3rajiani
paninre ciipasu C29/69 Stauder v. City of Ulm 1969 poky
i 11/70 Internationale Handelsgesellschaft mbH v.
Einfuhr - und Vorratsstelle fiir Getreide und Futtermittel
1970 poxy.

Cyn €C Brieplie Ha3UBa€ «IKeperaaMu» 0CHOBOIIO-
JIOKHUX IIPaB JIFOJMHU HE TUTBKU KOHCTUTYIIHHI Tpaau-
1ii 1epkaB-4ieHIB €BPOMEHChKUX CITIBTOBAPUCTB, aje
i MDDKHapOJH1 JOTOBOPH, 32 IKUMHU AeprkaBu-uiieHH €C
€ CTOPOHAMM, BUJUISIOUH OKpeMo €Bporneliceky Kon-
BEHIIIIO TIPO 3aXUCT MPAB JIOJUHHU i OCHOBOITOJIOKHUX
cB00o1 (pimenns o crpasi 4/73 Nold v. Commission
of the European Communities 1974 poxky) [7, P. 507].
OxHak i B IbOMY PIIlIEHHI e BiJICYTHI MOCWJIAHHS Ha
koHkpeTH1 nonoxeHnHss €KITJL. Tum He MeHII, 3 IHOTO
HepioAy MOXKHA TOBOPUTH TIpo Te, o Cyn €C nounHae
3BepTaTuch 10 KoHBeHIIi.

Pimennst €CIJI Bnepie 3ragyrorees Cynom €C B
SIKOCTI «CUCTEMH KEPiBHUX MPUHIHUIIB, IKUX CIiJ A0-
TPUMYBATHUCS B paMKax nipaBonopsaky CriibHOT (cripa-
Ba 36/75 Roland Rutili v. Ministre de 1 interieur) [8, P.
1244]. Y niii Cyn €C Bxe npsMO TIOCHUIA€THCS Ha CTaT-
1i 8,9, 10 Ta 11 €Bporneiicbkoi KOHBEHIIIT Ta CTaTTIO 2
[Mporokorry Ne4 no €KIIJI. 3 uporo uacy, Cyn €C y
CBOIX PIIICHHAX 0 ISSIKHUX CIIpaBaxX 3BEPTAETHCS 10
MPAKTUKH €BPOIEHCHKOTO CyIy 3 TpaB JIFoJAUHU. B mif-
TBEPIHKCHHS IIOTO CJIiJl HABECTU KUTbKA MPHUKIATIB 3
npaxruku Cyny €C.

OJHUM 3 TaKUX MPUKJIAJIB € PIICHHS y CIpaBi
C-368/95 Vereinigte Familiapress Zeitungsverlags und
vertriebs GmbH v. Heinrich Bauer Verlag, Bunecene
Cynom €C 26 gepBast 1997 poky [9, P. 3708]. B naniii
CIpaBi aBCTPINChKe BUIABHUIITBO BUMArao Bijl HiMEeIlb-
KOTO BHJABHHIITBA MPUIUHCHHS PO3MOBCIOMKCHHS HA
TepuTopii ABCTpii ra3eTHUX MyOIiKaIliid, BUIAHUX Y
Hime4uuHi, B IKHX YUTa4aM MPOIIOHYBANIACh YIaCTh Yy

KOHKypCax 3 MOXJIMBICTIO OTPUMaHHS MPHU3iB y pasi
nepemoru. CBOIO BUMOTY aBCTPiHCHKE BHIABHHUIITBO
OOIPYHTOBYBAJIO THUM, III0 HE3BAXKAIOUM HA T, 10 TaKi
myOuikanii 1o3BoseHi B HimequuHi, BOHM 3a00pOHSIOTh-
Cs1 3aKOHOJIAaBCTBOM ABCTpIi. ABCTPIHCHKHIA CyJI 3BEp-
HyBcs1 10 Cyny €C i3 3anuTOM PO BUHECEHHS MPEIOI-
iaJIBHOTO PINICHHS PO Te, 9 Moke ctarTst 30 Jloroso-
Py TIPO CTBOPEHHSI €BPOIECHCHKOTO CITIBTOBApHCTBA
pO3IJIsiAaTUCS K TaKa, [0 BUKJIIOYAE 3aCTOCYBAHHS
MTOJIOKEHb 3aKOHOJIABCTBA OJHIET AeprkaBu-wieHa €C
(ABcTpii), Ha mijcTaBi SIKUX 1HIIH AepykaBi-aieny (Hi-
MEYUHHH) 3a00pPOHEHO MOIINPIOBATH 3a3HA4YEH] MyOIIi-
KaIlii Ha TepPUTOPIi MEePIIOi MPU TOMY, IO TMOIIUPSHHS
iH(OopMallii, IO MICTUTHCS B TAKUX MyOJIIKAIIsX JI03BO-
JIEHO 3aKOHOJIABCTBOM JIPYTOl.

[Ipu BuHECeHHI pinieHHs o aaHii cnpasi Cyn €C
3a3HAYMB, [0 PI3HOMAHITHICTH APYKOBAHUX 3aCO0IB
iHpopMalii € ofHI€IO 3 TapaHTii foTpuMaHHA cTaTTi 10
€poneiicbkoi KoHBEHIIIT PO 3aXUCT MpaB JHOIUHH i
OCHOBOIIOJIOKHUX CBOOOI, sIKa Iiependadae cBoOOIy BH-
CJIOBIICHHS TyMKH, 5IKa € OTHUM 13 BaYKJIUBHX MIPUHIIHITIB
B ToMy 4HcJIi 1 B paBi €C.

OnHak BUHHKANH 1 Taki cutyarii, mpu skux Cymay €C
JIOBOJIMJIOCS] BUPIIIYBATH MUTAHHS, TIOB)sI3aHi 3 TIyMa-
yennsm CKI1JI, 3a sikoro npaktuku €CILI mie He icHY-
Bajo. B rakux Bumagkax Cym €BpOIeHCHKOTO COI03Y
iHTepnpeTyBaB HopMu KonseHuii camocTiiiHo. HeoOxin-
HO I JIKPECIIUTH, 1o BrucioBieHa Cynom €C no3wuiis 3
OKpEMHX IHUTaHb IO TpaBa JIIOIUHA 3TOJ0M YacTo He
30iranacs 3 Toukoro 30py €CITL

Brnepmie taka cutyaris mana micre B 1980 porii.
[pu posrmsaai cupaBu «National Panasonic (UK)
Limited v. Commission of the European Community»
[10, P.2061]. Cyny €C HeobOxigHO Oyiio BiAMOBICTH Ha
MMUTaHHS TIPO T€, YU MaJI0 MicIle MOPYIIEHHs CTaTTi §
€spomneiicbkoi koHBeHIii 3 6oky Komicii €C. Jlana
CTaTTS BCTAHOBIIIOE, IO KOXXCH Ma€ IPaBO Ha MOBary
JI0O HOro MPHUBATHOTO 1 CIMEHHOTO YKHMTTS, J)KUTIIA 1 KO-
PECIOH/ICHILIT, i BTPYyYaHHS Y 3A1HCHEHHS [[LOTO MpaBa
3 00Ky IyOJIIYHOT BJIaJIM HE JTOIYCKAETHCS, 38 BUHSITKOM
MEeBHUX BHMAJKiB. KoMicis, MOCHIAI0YMCh HA MOXKITH-
BICTh 3HUKHEHHS JAESIKUX JOKYMEHTIB KOMIaHii
«National Panasonic (UK) Limited», mpoBoawia B ii
MPUMINICHHSIX OOIIYKH 0€3 OTpUMaHHS BIAMOBITHUX
JIO3BOJIIB 132 BIICYTHOCTI aJIBOKaTa KoMIaHii. Pimenns
€BpOIEICHKOTO CYY 3 MTPAB JIOAWHH, B IKHX MiCTHIIO-
cs1 6 Tmymauenns crarti 8 €KIIJI, a came BianmoBiapr Ha
IIUTAHHS PO T€, YU MOLIUPIOIOTHCS Ii MOJI0KEHH Ha
FOPUINYHUX 0¢i0, Oymu BincyTHi, 1 Cyn €C, caMmocTiii-
Ho BUTTyMaunBm €KIIJI, minTBepInB MOBHOBaKCHHS
Kowmicii Ha npoBefieHHs1 OOLIYKiB B o¢hicax KOMMaHiH
B TOMY BHIIQJIKY, SIKII[O € IiJICTaBU BBAXKATH, III0 HEOO-
X1/THI TOKYMEHTH MOXXYTh 3HUKHYTH, TOCHJIAIOYICH Ha
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3akpituieHnid B ctarti 8 KoHBEHIIIT KpuTepiid «HEeoO-
XIJTHICTB JIJIS1 TPOMAJSTHCHKOTO CYCIITBCTBa»

Y 1989 poui €Bponelcbkuii Cyx 3 IpaB JIOAUHN
BHCJIOBUB NIPOTHJICKHY MO3UIIO 3 JAHOTO TTMTAaHHS B
pimenHi o cupasi «Chappel v. The United Kingdom
» [11, P. 117]. 3asBuuk nonas no €CIJI ckapry Ha no-
pymensst ctarti 8 €KIIJI B 3B»s3Ky 3 THM, IO B TIPH-
MilIeHHI KIIyOy 1o oOMiHYy BiJieokaceTaMu, J¢ BiH mpa-
I[IOBaB, MaB OyTH MPOBEACHUI OOIIYK y 3B)SI3KY 3 PO3-
CITiTyBaHHAM CIIPAaBH PO IMOPYIICHHS aBTOPCHKUX TPaB.
€CIUI xoucraryBas Qaxrt nopymenss crarti § €KIJI,
BKA3aBIIIH, 10 3B)>S30K OOIIYKY 3 JIJIOBOIO aKTHBHICTIO
KOMIIaHIl HE € MACTaBOIO I BUKJIIOYEHHS 3aCTOCOB-
Hocri crarti 8§ €KIJL, Tak six BecTu ipodeciiiiy Iisiib-
HiCTh 0co0a Moe 1 rmepeOyBaroun B CBOEMY KHUTII, a
TaKOK MOYKE 3aiMaTHCsI 1HIIOKO MISIILHICTIO, 110 HE Ha-
JIeXKUTh 70 npodeciiinoi, mepebdyparoun B odici abo
ciyx0oBomy npuminienHi. €CIJI 3a3Ha4mB, 1m0 TITY-
MaueHHS MOHATh «OCOOHCTE KUTTS» 1 (OKUTION, SKi
OXOILTIOIOTH JIeAKY MpodeciiiHy MisIbHICTD 1 JIIOBY
AKTHBHICTH 200 CITy)00Bi MpUMiIIeHHs, Oyno 0 OinbII
CITIB3BYYHO 3 mpeameToM 1 metoro ctarti 8§ €KIIJI, a
caMme 3 3aXHCTOM OKpeMHX 0cCi0 Bij BTpy4aHHs B Li
cthepu 3 OOKy BraIH.

Po36ixkaocTi Mixk €CIUI 1 Cynom €C BUHHKATH
TaKOXX IPH BHUPIIICHHI MUTAHb PO TIIYMAYeHHS CTATTi
10 €KILI npo npaBo Ha cBOOOTY BUCIOBIECHHS TyMKH.
Cyn €C Briepiie 3iTKHYBCS 3 ITIUM ITUTaHHSIM TIPU PO3-
il ckapri o crpasi «Elliniki Radiophonia Tiléorassi
AE and Panellinia Omospondia Syllogon Prossopikou v
Dimotiki Etairia Pliroforissis and Sotirios Kouvelas and
Nicolaos Avdellas and others» (cmpaBa ERT). [lepen
CyaoM MoCTano MUTaHHS MPO TE, YU € TOH (akT, 110
rperbKa Teye- 1 pajiioKoMIIaHis OTpUMalia BiJl BIaau
SKCKITIO3MBHI IIpaBa Ha 3IIHCHEHHS iSUTHOCTI IO TeJie-
1 palioOMOBJICHHIO, ()aKTUYHO CTABIIN «MOHOIIOIICTOM)
y 1i# ramy3si, nopymienssM crarti 10 €KI1J1. BkazaBmm
Ha Te, O B JaHOMY BUMaJAKy HopMa ctarti 10 €KITJI
HOCHTb JJIS HBOTO JIMIIIE PEKOMEHAANINHUN XapaKTep,
Cyn €C He BH3HAB HAasIBHOCTI MOPYIIEHHS B TOMY, 11O
rpenbke 3aKOHONAaBCTBO JOIYCKAE CTBOPEHHS TaKOTO
pony «moHomomiiy [12, P. 2949]. 3iTkHyBIIHKCH 31 CXO-
KM IMUTaHHAM y cripaBi «Informationsverein Lentia and
others v. Austriay, sraganum panimie, €CIIJI gifimos
MPOTHIICKHOTO BUCHOBKY [ 13, P. 47]. LlikaBo, 1110 sIK BXKe
Oyno 3azHadeHo, Cyn €C, po3rasgardu ClpaBy
Familiapress B 1995 poti, B pillieHHI TOCTIaBcs HA PaK-
tuky €CILJI, a e Ha BacHe pimenHs no crnpasi ERT i,
TaKHM YHHOM, TIOMIHSIB CBOIO ITO3HUIII0 HA MPOTUIICHKHY.

[pote icHyroTh cutyanii, B sikux nosutii Cyny €C
ta €CIUI mpu tnymadenHi Konsenuii 30iranucs. Taxk,
30KpeMa, MOBa i/1e po Ti BUMAAKU, KOJIH TIEPIIIM TITy-
mauenns €EKI1JI 3niticaroe Cyn €C. Hampukia, cripaBa

Dieter Krombach v. Andre Bamberski 2000 poxky [14,
P. 1954], mop»s13aHa 3 BUKOHAHHAM DIillIeHHS KPUMiHAIb-
Horo cyny @panuii Ha Teputopii Himeuunnu. YV naniii
cripaBi npotu rpomaasianHa Himewunan Krombach y
®paH1iii Oyyo MOpyIIeHO KPUMIHAIBHY CIIPaBy MPo 3a-
MOJISTHHST HUM HIKOJW rpoMajsHI PpaHIii, o cripu-
YUHUIIO 11 cMepTh. OOBHHYBaYCHHUH HE 3)SIBUBCS Ha CITy-
XaHHsI CIIPaBH B CYII, OMHAK HOTO iHTEPECH IPEICTaBIIIB
aJIBOKaT. 3a MiJICyMKaMH CyJI0BOTO 3aCiJJaHHSA TPOMaJsi-
HuH Krombach OyB 3acymkenwii 1o 15 pokiB mo30aBiieH-
Hs1 BOJIi, @ TAKOXK CYJ] IOCTAHOBHB, IIO BiH 3000B)sI3aHUM
BIJIIIKOAYBATH LIKOAY POAUHI nmotepminoi. Ilpuunnoro
TAKOTO CyBOPOTO MOKapaHHs 38 0OBHHYBAILHUM BHPO-
KOM CTaJIo Te, 10 KPHMiHaJIbHE 3aKOHOAAaBCTBO DpaHTii
MICTHJIO TIOJIOXKEHHSI, 3T1THO 3 SIKUM CyJl Ma€ MpaBoO HE
MpUiMaTH A0 yBary apryMeHTH aJBOKara, SIKIIO ITij-
CYIHUI1 He 3)SIBUBCS B CyIl 0cO0MCTO. 3romom, denepaib-
Huit cyn Himeuunnu 3BepHyBcst B Cyn €C i3 3anuToM
PO BUHECEHHS TIPEIOIUIIIAIEHOTO PillIeHHS PO TITyMa-
YeHHs cTarTi 27 AiF4oi B TOM Yac bproccenbehbKoi KOH-
BEHIii 3 MTUTaHb IOPUCTUKIII] Ta TPHMYCOBOTO BUKOHAH-
HSI CYIOBHX pillieHb 1968 poKy, sika mporoyonryBaia, o
CYIIOBE PillICHHsI, BAHECCHE B OJIHIN JIepKaBi, HE BU3HA-
€ThCSI, SIKIIIO BOHO CYTIEPEUUTD ITyOIITHOMY MOPSIIKY Tiei
JepKaBH, Y IKOMY BOHO TIOBHHHO BCTYIIHTH B cruty. Cyn
€C mpu BUHECEHHI PINICHHS MTOCIABCS Ha CTATTIO 6
€Bpomneiicbkoi KOHBEHIIIT PO 3aXUCT MpaB JIOAUHY Ta
OCHOBOIIOJIOXKHHAX CBOOOJI 1 TOCTAHOBHB, 1[0 BIABIJ aJI-
BOKarTa, IO MPEICTABIIE IHTEpPEeCH HE TPUCYTHHOTO Ha
CylnoBoMYy 3acigaHHi rpomaasHiuHa Krombach, € sBHuM
MOPYIICHHSIM IIi€l CTaTTi, 1, OTKE, CYIEPEYHTh IMyOmiy-
HOMY MOPSIIKY AeprkaB-wieHiB €C. 3romoM rpoMastHuH
Kromnach nonas ckapry B €Bponeicbkuii cys 3 mpas
JIFOITMHH, 3asIBUBIIH, 0 cynoM DpaHilii Oyna nopymieHa
crarts 6 €KILI, sika nmependavae mpaBo Ha CIpPaBEIIIH-
BUI cynoBUit po3misia. €BpONEeHCHKUI Cy/ 3 IpaB JIFOIHU-
HU TiorouBces 3 noBogamu Cymy €C y cripasi, 110 po3-
IVISIIA€ThCS 1 BU3HAB (DAKT MOPYIICHHS cTarTi 6 €Bpo-
MEHCHKOT KOHBEHIII].

BucnoBku. TakuM 4MHOM, BUXOASIUU 3 PAKTUKU
Cyny €C Ta €BpOneichKOTo Cy1y 3 TIPaB JIFOIMHH, MOX-
Ha 3pOOUTH BHCHOBOK PO Te, 10 A0 NpuiHATTs Jlica-
0oHCcBKOTO JToroBopy Cyin €BpOIEHCHKOTO COFO3y 4acTo
3BEpTaBCs 10 NON0KeHb KOHBEHIIIT Yepe3 BiZICyTHICTD B
€C BnIacHOro JIOKyMEHTa, 1[0 MICTUTh «KaTaJIoT TpaB
JroauHW». B TOH ke yac, onpu 1nosiBy B IIPaBONOPAIKY
BJIACHOTO CIICIIalIi30BaHOTO AKTY IIPHUCBSIUYCHOTO 3aXUC-
Ty npas moaunu, Cyx €C, B cBOiX pillleHHsX, i goci
nocunaerbest Ha EKII ta npaktuxy €CIUIL Y Bunaaxy
K BIZICYTHOCTI OCTaHHBOI 3[IHCHIOE TIIyMaueHHS camo-
CTiHHO, SIKi 3TrOZIOM MOXYTb 30iraTucsi, a MOXKYTb JOKO-
piHHO Bipi3HATHCS Bix mo3ullid €Bporneiickkoro Cymy
3 IIpaB JIIONUHH.
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MAPBIHUB U. 1.
KaH/IUAaT IOPUIMYCCKUX HayK, TOUEHT Kadeapsl mpaBa EBpometickoro Coro3a
HammonansHOro ropuandeckoro yHupepcurera umenu SApocinasa Mynaporo,

MOXOHUYVKII. C.
cTyneHT 4 kypca MHCTUTYTa IOATOTOBKY KaJpOB JJIsl OpraHoB I0CTULMK YKpanHbl HanyonansHoro
I0PUIMYECKOro yHUBepcuTeTa UMeHu Spocnasa Mynporo

3AIIUTA ITPAB YEJIOBEKA B EBPOITIEMICKOM COIO3E

B cTaTthe uccrnenyercs CTaHOBICHUE U pa3BUTHE MHCTUTYTa 3allMTHI MpaB desnoBeka B EBpomneiickom Corose,
MIPOIIE/IIEro CBOU MyTh C MOMEHTA, KOTJia yupeauTesbHbie akThl EC He conepikain HOpM, KOTOPBIE HA/IENsUIN CyIeOHbII
OpraH OCYLIECTBIATH 3aIlIUTy OCHOBHBIX IIPaB YeJOBEKA. YCTAHOBICHO, YTO UIUTEILHOE OTCYTCTBHE B MPABOMOPSAIKA
EBpomneiickoro Coro3a creruaJn3upoBaHHOIO aKTa M0 3allUTe MPaB YeJIOBEKa, UMEJO CISICTBUEM CHIIBHOE BIMSHUE
CHCTEMBI 3alIUTHI, KOTOpasi CIOXKUIIACh U cyliecTBoBaia B pamkax Coseta EBpombl. B cBoro ouepens mpoBeaeHo
uccnenoBanue cyneonoit npakruku Cyna EBpomnetickoro Coro3a B mepuo nosisieHust EBponeiickoii Xaptuu 00 0CHOBHBIX
npaBax EBpomnetickoro Coro3a Kak 10 BCTYIJICHHS €€ IOpUINYECKON CHIIbl Tak 1 mocie. MccnenoBanue npaktuku Cyma
Erporneiickoro Coro3a ¢ 01HOM CTOPOHBI, 1 aHAIN3 cyaeOHoro aktuBu3Ma EBpornetickoro Cy/a 1o mpaBam 4eioBeKa - 1act
TOJYKHU OJ1A q)OpMyHI/IpOBaHI/Iﬂ BbIBOJAOB OTHOCHUTEJIBHO UX B3aMMO3aBHUCHUMOCTHU U B3AUMOBIIUAHUS.

KuroueBsie ciioBa. Cynebnas npakrrka, EBponeiickuii Cyy o npaBam uenioBeka, EBporneiickas Konsenis o 3ammre
MpaB YeJI0BEKA U OCHOBHBIX CB00O I, cyneOHas mpakTrka Cyaa EBponeiickoro Corosa, EBpornetickast XapTust 00 0CHOBHBIX
npaBax EBpomneiickoro Coroza, JInccaboHckuii 1OroBOp, MpaBa 4eoBeKa.
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PROTECTION OF HUMAN RIGHTS IN THE EUROPEAN UNION

Problem setting. It was found that the continued lack of a specialized human rights act in the European Union’s law
enforcement system resulted in a strong influence of the system of protection established and existing within the Council
of Europe.

Target research. In turn, a study of the case law of the Court of Justice of the European Union during the emergence
of the European Charter on Fundamental Rights of the European Union, both before and after its entry into force, was
carried out.

Analysis of recent research and publication. Questions concerning the institute for the protection of human rights
in the European Union and the Council of Europe are addressed by many domestic and foreign scientists, including
A. Arnull, I. Butler, M. Buromensky, V. Butkevich, V. Denisov, T. Komarova, F. Mancini, K. Margarits, O. Merezhko,
M. Mikiyevich, V. Mitsyk, V. Muravyov, P. Rabinovich, H. Rasmussen, A. Rosas, O. Sviatun, K. Smirnova, V. Steglik,
E. Stein, J. Weiler, A. Fedorov, L. Falafeeva, O. Hamulak and N. Shishkova. However, in most cases, the studies focus
on the jurisdiction Court of Justice of the European Union (ECJ), the case law of the European Court of Human Rights
(ECHR), the interaction of the judicial authorities of the EU and the Council of Europe.

Article’s main body. The article examines the establishment and development the institute of the European Union
human rights that has come its way since the founding acts of the European Union did not contain rules that would em-
power the judiciary to protect fundamental human rights.

Conclusions and prospect of development. The case-law of the Court of Justice of the European Union and the
analysis of the judicial activism of the European Court of Human Rights provide the impetus for drawing conclusions on
their interdependence and mutual influence. The autonomous position of the European Court of Human Rights on the rule
of law of the European Union and the attitude of the European Union, reflected in the European Charter on Fundamental
Rights of the European Union, to the system of protection established within the Council of Europe are examined.

Keywords: case-law, European Court of Human Rights, European Convention on Human Rights, case law European
Union, European Union Charter of Fundamental Rights, Treaty of Lisbon, human rights.
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