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OCBMIPKO IPUHA POMAHIBHA

CTyZEHTKa 3 Kypcy MI>KHapOAHO-TIPABOBOTO (PaKyIb-
TeTy HarioHamsHOTO I0pHINYHOTO YHIBEPCUTETY iMe-
Hi SIpocnaBa Mynporo

MAPUWHIB IBAHHA ITOPIBHA

KaHAWJAT IOPUANYHMX HAyK, TOLEHT Kadenpu mpasa
€Bporeiicbkoro Coro3y HailioHaTbHOTO IOPUIUYHOTO
yHiBepcuTeTy imMeHi SIpociaBa Myaporo

PETPOAKTUBHICTD B ITPABI MI’KHAPOJHUX J1OI'OBOPIB

CrarTs IprcBsSYeHa JOCIIDKSHHIO TEMU BUIIAIKIB 3BOPOTHOI Jii Mi>kHapoaHUX jgoroBopis. [IpoananizoBaHo mpu-
KJIaJ{1 MDKHApOJHHUX JIOTOBOPIB, SIKI MPSIMO Mepen0adatoTh peTPOAKTHBHICTh, HATOJOIIEHO Ha BUCHOBKY IIPO Te, IO pe-
TPOAKTHBHICTh € BUHATKOM i3 IIPaBHUIIa, 3aKpiruieHoro B cT. 28 BigeHcrkoi KoHBeHIIIT po mpaBo MiKHAPOAHUX JTIOTOBOPIB
1969 p. (nani Konsenuis). JocmimkeHo BIUTHB 00’ €KTY IOTOBOPY Ha «PETPOAKTHBHUM XapakTep». [IpoananizoBaHo nu-
TaHHS MOXKJIMBOCTI 3aCTOCYBaHHS MKHAPOIHOTO JIOTOBOPY 0 Oy/b-sikoi Aii uu (akTy, sSKi Manu Miclie 10 AaTH HaOpaH-
HsI JOTOBOPOM YHHHOCTI, JIJIsl yYaCHUKA, OIHAK MPOJIOBXKYBAJIACH 13 IPUETHAHHIM 10 0araroCTOPOHHBOTO MIXKHAPOIHO-
TO OTOBOpPY, ab0 Momo Oyab-aKOi CUTYaIlil, Ska po3modanach A0 Y9acTi B JOTOBOpPi, OMHAK IPOJOBKYBaja iCHYBaTH

MICNS JTaTH MPUETHAHHS.

Koaio4oBi ciioBa: peTpoakTUBHICTh, MIXXHAPO/IHI JIOTOBOPH, 3BOPOTHA CHJIa, IPAaBO MXKHAPOAHUX JIOTOBODIB, BineH-

ChKa KOHBEHIIiS ITPO MTPaBO MIXKHAPOIHUX JIOTOBODIB.

IMocranoBka npo6Jiemu. B crry Toro, 1o KOHCTH-
TYyUiHHUMHU HOPMaM{ BU3HAYEHUH CTAaTyC MiXKHAPOAHO-
rO JIOTOBOPY, 3r0Jla Ha 00OB’SI3KOBICTH SKOTO HAJaHA
MapIaMEHTOM, SIK YaCTHHU HAIlOHAJFHOTO 3aKOHOIAB-
CTBa, aKTYaJIbHUM € JOCTiIKEHHS MUTaHHS TEMIIOPab-
HO{ J1ii Mi>KHApOJTHHUX JOTOBOPIB, a caMe Takol iX BIlac-
THBOCTI SIK PETPOAKTUBHICTh. 3arajioM, BifieHchka KOH-
BEHIIIS MICTUTh MMOJOXKEHHS, BIITOBIAHO 10 SIKOTO MiX-
HapOIHUH JOTOBip HE Ma€ 3BOPOTHOI J1ii B 4aci, CTOCOB-
HO JIepiKaB, SIKi € Oro yJacHHKaMH, 32 BUHSITKOM BH-
MaJKiB, KOJM HaMip HaJaTH JOTOBOPY 3BOPOTHOI CHIIH
BUIUIHBAE 3 CAMOTO JIOTOBOPY 200 JIOMOBJIEHOCTEH HOTO
CTOpiH. 3a3Ha4YeHi BUKIIOUCHHS 3 3arajbHOTO MPaBHIIa
CBiJ4aTh NpO HeabCOMOTHICTh OCTAaHHBOTO, BHACIIIOK
YOT0 JIONTEHUM € BUBYCHHSI YNHHHUKIB, SIKi 3yMOBITIOIOTh
ICHYBaHHS PETPOAKTUBHUX JIOTOBOPIB, 8 TAKOXK CIIPHUX
Ta JUCKYCIHHUX MHUTaHb, [0 BUHUKAIOTH y 3B S3KY 3
UM,

Amnani3z ocrtaHHix aociaifkens i myosaikanii. [{o-
CJIJPKEHHIO MUTaHb Jii MIKHAPOAHUX JIOTOBOPIB, B TOMY
YHCII 1 3BOPOTHOT, IPUCBATHIIN CBOI IpAIli TaKi BUCHI 5K
C. H. IBanos, P. A. Kamamkapsia, M. A. KanycriHa,
I. I. Jlykamyk, O. B. Ilymnsk Ta inmi. OnqHak gaHuii
HarnpsM notpedye MoAaTbIIOr0 BUBUCHHS Ta aHATI3Y, 3
OTJIAy HA iCHYBaHHS BHKITIOUCHHS 3 3araJIbHOTO IMOJIO-
>KeHHS 100 BiICYTHOCTI PeTPOaKTUBHOI A1l MI>XKHAPOI-
HUX JIOTOBOPIB.

MeTta cTaTTi — pO3NIIHYTH YMOBH, 32 HAassBHOCTI
SIKUX MDKHApOIHUI JOTOBip Ma€ 3BOPOTHIO Ait0, JOCTTi-
JUTH YMHHUKH, SKi BIUIMBAIOTh HA PIICHHS CTOCOBHO

HaJIJICHHS JOTOBOPY 3BOPOTHOIO M€l Ta JHUCKYCIHHI
MUTaHHA, 9Ki BHHUKAIOTh Y 3B A3KY 13 pETPOAKTUBHICTIO
M1)KHAPOJHUX JIOTOBOPIB.

Bukusag ocHOBHOT0 MaTepiaJty. 3a 3aralbHOBH3HA-
HUM TPaBHIIOM, MEXi Jii MI>KHApPOIHOTO JIOTOBOPY BH-
3HAYAIOTHCS 32 OJTHUM 3 YOTHUPHOX MIPUHIIUIIB — ratione
temporis, SIKUA 03Ha4Yae, M0 MIXKHAPOJIHI IOTOBOPH HE
MAaIOTh 3BOPOTHOI 11 B yaci. Llei npuHLIMT 3aKkpiTieH i
y crarti 28 BigeHChKoi KOHBEHIIIT PO PaBO Mi>KHAPOI-
HUX AoroBopis (1969 p.) [1] (nani BigeHcbka KOHBEH-
uist). Ta ctarTi 13 [IpoekTy cTarei mpo BiANOBiAaIbHICTD
nepxas 2001 p. (mani ARSIWA) [2]. MixknapoaHi cyao-
Bi OpraHy HEOAHOPA30BO BCTAHOBIIOBAIIH, IO JTOTOBOPH,
3a BiICyTHOCTI YiTKOTO ()OPMYITIOBaHHS POTUIIEKHOTO,
HE 3aCTOCOBYIOTHCS PETPOAKTHBHO JI0 Aiii 200 (hakTiB,
SIK1 MaJIi MicIle JIO TOTO, SIK BOHM HaOyJii YnHHOCTI [3].
AKTyaJbHUM 3aJTUILIAETHCS IMTAHHA TOTO, 10 a0COJIOT-
HOTO XapaKTepy BKa3aHOTO IMOJIOKEHHs. Y BHUIIIe3a3Ha-
YeHii crarTi 28 BineHchKoi KOHBEHIIIT epenoadaeThes,
IO IOTOBOPH HE MAIOTh 3BOPOTHOI CHJIM SIKIIO 1HIIHMA
HaMip He BUIUTUBAE 3 JOTOBOPY a00 HEe BCTAHOBJICHUII B
IHIIH# croci6 [4].

OTxe, icHY€ J1Bi YMOBH, nependadeHi BigeHcbkoro
KOHBEHIIIEF0, KOJIM, BCE XK TaKu, MXKHAPOJIHUI JTOTOBIp
MOYKE MaTH 3BOPOTHY CHITY: Iepe0aueHICTh 1€l yMOBH
B CaMOMY JIOTOBOPI Ta, KOJIM «caMa IIPUPoa J0TOBOPY»
BKa3y€ Ha PeTPOaKTUBHICTh. MixkHapomuuii cyn OOH B
cnpari Ambatielos (Greece v. United Kingdom) [5, c. 19]
BKa3aB: «BUCHOBOK 111010 HaOpaHHS JOTOBOPOM YHUH-
HOCTI Iicys parudikanii MOXKHa CIIPOCTYBAaTH, SIKIIO O
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icHyBaJIO Oy/Ib-sIKe CIeIiabHe 3acTepeKeHHS a00 Oy/Ib-
SIKMI 0COOMBHI 00’ €KT, 1110 TOTPEOy€E pETPOAKTHBHOTO
TIlyMaYeHHS.

IcHy€e HU3Ka MIKHAPOJHHX JIOTOBOPIB, B IKUX ITPSIMO
nependadeHa peTPOAKTUBHICTE. BOHM CTOCYIOThCS 3a-
XHUCTy MPaB 1HTENIEKTYaJbHOI BIACHOCTI, MPaBOBOi J0-
MIOMOTH, TOIO. TakuMu € bepHchbka KOHBEHIIis PO 0XO-
POHY JITEepaTypHUX 1 XyZOXKHIX TBOpiB, [orosip Bceec-
BITHBOI Opranizauii iHTeJIEKTyaJbHOI BIACHOCTI PO
aBTOPCHKE MPaBo, MPUUHATHH J[UTIIOMAaTHYHOO KOH(e-
penmieto 20 rpymas 1996 poky, Yroma npo TOproBemnbHi
acmeKkTH mpas iHTedekTyalbHoi BaacHocTi (TRIPS)
1994p. Ta iHmIi.

Hagite B myHKTi 2 crarTi 7 BieHChKOT KOHBEHIIIT
Bix 23 cepnHs 1978 poky mpo MpaBoOHACTYITHUIITBO Jep-
JKaB MIONO JIOTOBOPIB 3a3HAYEHO, M0 03 IIKOMU JUIS
3aCTOCYBaHHS OyIb-sIKHX HOPM, BHKJIaICHUX y Il KoH-
BEHIIi1, MiJ] Ait0 AKHUX MiAnaaanu O HacIiAKU MpaBOHAC-
TYIHUIITBA JCPKaB Ha IMiICTaBl MDXHAPOAHOTO IIpaBa
He3anexxHo Bix Konsenttii, 1 KoHBeHIIisl 3acTOCOBY-
€ThCSI BUKJTFOYHO II0JI0 MPaBOHACTYIHUIITBA JEpPXKaB,
o0 HAacTynwio michs i HaOpaHHS CWIM, SKIIO He
JIOCSITHYTA 1HINA JOMOBJIEHICTh. To %k TpsMo nependa-
YeHO, 110 3a NMEeBHUX YMOB KOHBEHIis 3aCTOCOBYEThCS
JI0 IPaBOHACTYITHUIITBA JIepXkaB, sike BiAOyloCs A0 Ha-
OpaHHs HUIM YHHHOCTI [6].

3akpimieHHs B cT. 28 BineHchkoOi KOHBEHII MOJI0-
JKEHHS [IOJI0 «IHILIOTO HaMipy, SIKUM MOYKe BUTUIMBATH 3
JIOTOBOPY», € BUIIPABIAHUM, OCKUIBKH OUYEBUIHO, IO
JIOTOBIp € JIIACHUM SIK IIIOJI0 TOTO, 110 B HHOMY TPSMO
3a3HAYCHO, TaK 1 MIOJI0 TOTO, IO BiH mependavae [7,
c. 40—41]. IlpukiamoM € crpaBa, po3mIsTHYTa apOiTpa-
KeM, YTBOPEHHUM Ha TiICTaBi MepIoi CTaTTi JIOTOBOPY,
ykaazneHoro 8 TpasHs 1871 poky mix CromyueHUMH
Iltaramu AMepuki Ta ii Bemuanocti Koponesoro Crio-
nydenoro KopomniBcTBa BenukoOpurtanii Ta Ipmanmii.
Tak, BenukoOpuraHis 3anepeyyBaia, o MpaBuiIa mpo
HeHTpaniteT, BUKIaaeHi y crarTi IV morosopy (rules of
Washington), BimoOpaxaroTh 3BUYaliHe Mi’XKHAPOJIHE
npaso. [Ipote BenukoOpuTanis morogunacs, moo i
npaBmia Oyau peTpOaKTUBHO 3aCTOCOBaHI JI0 1i ITOBEiH-
ku i1 yac ['pomaasackkoi Bilinu y CIIIA. Hamip Hana-
TH JIOTOBOPY TaKy 3BOPOTHY CHUJIY ONOCEPEAKOBAHO BU-
muBac i3 crarti IV Jloroopy: «Ypan Ii Benmuunocri
MOTOKY€ETHCS, 1110 TIPY BHUPIIICHH] MUTaHh MK JIBOMa
KpaiHamH, [0 BUIUIMBAIOTH 13 IIUX MpPETeH3id, apOiTpu
TIOBUHHI BUXOJMTH 3 TOTO, 10 Ypsa B 0cobi Ii Bemnu-
HOCTI 3000B’s3aBCs JiSTH HA OCHOBI TPHUHIIMITIB, BH-
KJIaJIeHUX y IIUX Tpasuiax» [8, c. 653].

Hocnigauk [1. TaBepHbE, B TIpOIIECi TOCTIKEHHS
MDKHApOJIHUX JIOTOBOPIB, YKJIAJEHUX MiX JepKaBaMH
Ta MDKHapOAHUMH OpTaHi3allisiMi IPUIIIOB 10 HACTYTI-
HUX BIUCHOBKIB: BKpail piIko MO>KHA 3HAUTH IPSMO 00Y-

MOBJICHY B KOHBEHIIIIX BKa3iBKy Ha 3BOPOTHY CHITY;
cepell pO3IIHYTHX JOTOBOPIB KUJIBKICTh 13 3BOPOTHOIO
cuioro ayxe mana, mermie 10 %. Ile o3nadae, 1o Bij-
CYTHICTB 3BOPOTHOI CHJIM € MIPABUIIOM, & PETPOAKTHB-
HICTh — BUHSATKOM [9, c. 345-346].

[puumnwy, sKi, CHOHYKAIOTH ACPXKABH IepeI0adIUTh
3BOPOTHY CHITY, 3/I€OUTBIIIOTO TOISTAIOTh y iIHTepIpeTa-
IHHOMY YH JIOJIaTKOBOMY XapaKTepi MiKHAPOJIHOTO
JIOrOBOpY a00 7 HEOOXi1IHOCTI BPETY/IIOBaHHS CUTYAIlil,
10 BUHHKIA A0 Horo ykmaaeHHs. OCTaHHS NpUYMHA €
OCHOBHOIO JIJISl HaJ[aHHsI IOTOBOPaM 3BOPOTHOI CHJIH 1
MOxe OyTH MOJiJIeHa Ha TaKi YOTUPHU aCMeKTH: MO-
TiepIe, IepKaBy X0UyTh 3aIlOBHUTH MIPABOBY MPOTANIH-
HY - CUTYaIIiI0 (paKTy, III0 BUPOCIIA i3 3aCTOCOBHOI IIPaBo-
BOI HOPMH; MO-IPyre, PEeTPOAKTHBHICTh 00yMOBIICHA
0a)xaHHSIM YHUKHYTU PO3PUBY HACTYITHOCTI ¥ 3aCTOCY-
BaHHI IPaBOBUX HOPM; MO-TPETE, 3BOPOTHA CHJIA TIEPE/I-
6auena Jlorosipaumu JlepaxaBamu Juis TOro, o6 3a0es-
MIEYUTH TaPMOHI3aIlil0 3aCTOCYBaHHS B Yaci MPaBOBUX
HODPM, II[0 HAJIEXATh 10 Pi3HUX IMPaBOMOPSIIKIB, aje
PEryJIroI0Th OIHY W Ty caMy CUTYallito a00 MiCTAThCS B
OKPEeMHX JOTOBOPAxX, HE3BKAIOUH HA ITOB’sI3aHI MIXK
c00010 peryinpoBaHi CUTYyaIlil; IO YeTBEpTe, 3BOPOTHA
cuJia repeadaveHa JUis peryaoBaHHs IEBHUX CUTYAIlii,
siki 6e3 Hel cynepeumn 6 3akoHy. OCKUTBKH peTpoak-
THUBHICTh YaCTO BHILIMBAE i3 MPSMOT BKa3iBKH YU 0CO-
OIMBOT MIPUYMHM, 3aTAIBHUM IPABUIOM € BiACYTHICTh
PETPOAKTUBHOCTI MI>XHApOJHUX AOTOBOPIB [9].

[NonoxeHHs MO0 PETPOAKTUBHOCTI, STKa BUILTUBAE
3 «XapakTepy AOrOBOPY» BHUKIMKAJIO JyXe Oararo auc-
Kyciil Ta criopiB y HayLi MiXkHapoaHOTro npaBa. OJHaK,
Binencrka koH(MEpEeHIlis BIAXMIWIA TONPABKY, TOaHy
ABctpieto Ta ['pernieto, METO K01 OyI0 BUKIIOYUTH
YaCTHUHY CTAHOBHIIA, 32 SIKUM PETPOAKTUBHICTH MOJKHA
BHBECTH 3 xapaktepy moroopy [10]. ITig xapakTepom
JIOTOBOPY Ma€ThCs Ha yBa3i Horo 06’exT. Jleski 1oroso-
pH MalOTh 3BOPOTHY CHJIY B CHJIY CaMoro ix 00’e€xTa,
SIKAH 1 HaJla€ 0 3BOPOTHY CHILY, IIPO SKY TOMOBUIINCS
CTOPOHH, X04a MPSIMO HE MPOIUCAIIH 1€ B JOTOBOPI.
[TpakTHKOIO IIOJI0 IILOTO MUTAHHS BUCTYTIAE, HATIPUKJIIA],
crpaBa MaBpommarica mpo majJleCTUHChKI KOHIIEeCii, B
sikoi [TocTiifHa naara Mi>KHAPOTHOTO MTPABOCYIS YXBa-
JUIIa, MO «CYTTEBOIO XapaKTEPUCTHKOIO» [IpoTokomy
XII no Jlozanckkoro moroBopy Bin 24 numHs 1923 poky
OyJ10 Te, 10 «HOTO [Iisl MOIIUPIOETHCS HA MTPABOBI CUTY-
arii, 10 BUHUKIIM B TIEPiofl, 10 NepeayBaB HOro Biac-
HOMY icHyBaHHIO» [11, c. 34].

IcHye 111e o/THE cITipHEe MUTaHHS, KOJH Jis, Gakt abo
CHTYyaIlis, 110 BUHHUKJIN 1O HAOpaHHA YUHHOCTI JOTOBO-
POM, MPOAOBKYIOTh MaTH Miclie ab0 iICHYBaTH MicCJst
HaOyTTS YMHHOCTI AOroBOpY. [IpWHITUT BiICyTHOCTI
3BOPOTHOI CHJIM HE MOYKe OyTH MOPYIICHUH UITXOM 3a-
CTOCYBaHHS JIOTOBOPY IIO IHTaHb, SIKi BHHUKAIOTH 200
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ICHYIOTh Y MOMEHT HaOyTTsI YHHHOCTI JIOTOBOPY, HaBiTh
SIKILIO BOHU BIIEpILE BUHUKIIM B OUIBII paHHiH nepiog. Y
TaKUX BUMAKAX CYIOBHH OpraH, SKUH OIiHIOE HMOBIp-
HE MOPYIIEHHS, MOXXE PO3TIITHYTH IOBEIIHKY, SIKa Maja
Micre 10 HabyTTsI JOTOBOPOM YUHHOCTI. Tak, HaIpH-
KJ1az, €Bporeiicbka KOMICisl 3 IpaB JIFJWHU, KA HE
BBaXkasia ce0e KOMITETCHTHOIO PO3TIISIaTH MPaBOMIp-
HICTh 3aKOHOJABYMX, aIMiHICTPATHBHUX YU CYIOBUX
aKTiB, IPUHHATHX 10 HaOpaHHS YMHHOCTI €Bpomeii-
CHKOIO KOHBEHIII€10, TPHIHHSIA Ha ceOe IOPUCIUKITIO B
THUX BUMAIKaX, KOJU Hicis HabpanHs ynHHOCTI KoHBeH-
i€F0 BUHUKAJIM HOB1 PO3IIISIIM YU TIOBTOPHI 3aCTOCYBaH-
Hs 1uX akTiB [12, ¢. 230-235].

Jlo TOTO K ICHYIOTh BHIIQJKH, KOJIH TICBHI IIpaBa Ta
000B’SI3KM BUHUKAIOTh HE B CHJIy MIXHapOJHOTO J0-
TOBODY, SIKUH Ile He HAa0yB YNHHICTh, a B CUJTY 3BHYAE-
BHX HOPM, IO 3HAHIILIN CBOE 3aKPIIUICHHS B HHOMY.
ITpuxnanom € KoHBeHIis PO 3ar00iraHHs 37I0YHUHY
TeHOIMy Ta ToKapaHHs 3a Heoro (1948 p.) [13], mis
sIKO1 MOXKe OyTH 3BOPOTHOK. B miaATpuMKy miid gymiri
icHyI0Th Taki aprymentu: Crarta 7 KonBeHmiinpo 3a-
XHUCT TIPaB JIIOAWHH 1 OCHOBOTOJOXKHUX cBoOOX [14],
Xoua 1 3a00poHsi€ BU3HABATU 0CO0Y BUHHOIO Y BUMHEH-
Hi KpUMIHAJBHOTO IPAaBONOPYLICHHS Ha MiJCTaBi Ai-
SIHHSI, 1110 Ha Yac HOro BUMHEHHS HE OyIo KpUMiHaTi-

30BaHHUM Yy HAIllOHAJIILHOMY YH MiXHApOJHOMY IIpaBi,
HaroJIoulye, 1110 BOHA HE € MePEIIKOI0I0 AJIsi CYA0BOTO
pO3IIIsAY, a TAKOXK IS MMOKapaHHs Oy/b-gK01 0coOu 3a
OyIb-sKy Jit0 Y Oe3/isIbHICTD, sIKa Ha Yac il BYMHCH-
Hsl CTAaHOBHJIA KPHMIiHAJBHE TPABOMOPYIICHHS BiJIIO-
BiJTHO JI0 3arajbHUX MPUHIIMIIB IpaBa, BA3HAHUX I[H-
BUII30BaHUMH HaIlisIMH. B KOHCYJIETaTHBHOMY BHCHO-
Bky OOH Bix 28.05.1951 p. [15, c. 23] mrono 3acrepe-
eHb 0 KoHBeHIIi1 mpo 3ano0iranHs 37109MHY TeHOIHU-
Iy 1 IOKapaHHs 32 HhOTO BCTAHOBJICHO, 1110 KOHBEHIIiS
0a3yeThbcs Ha MPUHIUIIAX, 0 € BU3BHAHUMHU [UBLII30-
BaHUMH HAIIsIMU SK 000B’I3KOBI.

BucHoBku. [IpuHIUN BiICYTHOCTI 3BOPOTHOT CHITH
MDKHapOAHOTO AOTOBOPY He € abcomtoTHUM. [linTBep-
JUKCHHSIM [IbOMY € TIOJIOKEHHS 3aKpiIuieHe B CTaTTi 28
BineHchKo1 KOHBEHITIT 32 SKUM HaMip CTOPiH ab0 1HITHIA
BCTaHOBJICHHH CITOCIO MOXKYTh CIIyTyBaTH BHHSTKOM i3
3arajJpHOTrO IpaBmia. B koxHiN okpeMill cutyartii npu-
YUHU 3aCTOCYBAaHHS PETPOAKTHUBHOCTI TOBUHHI BUPI-
IIyBaTHCS CYIOBHUM OPTaHOM, B MPOIECI TIIyMadeHHSI
JIOTOBIpHUX 3000B’3aHb. 3HAYHY POJIb B MOXKIIUBOCTI
3aCTOCYBaHHS PETPOAKTHUBHOI Jii MI>KHAPOJHOTO JI0-
TOBOPY BiAIrparoTh HOro 00’ €KT a00 ICHYI0Y1 apajeib-
HO 3BUYa€Bi HOPMHU MI>KHAPOAHOTO MPaBa Ta MPUHIINIH,
1[0 BU3HAHI [{MB1TI30BaHMMH HAIISIMH, IK 000B’ I3KOBI.
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MAPLBIHB UBAHHA

KaHJUJIAT IOPUINICCKUX HayK, TOIEHT Kadenpbl npaBa EBponeiickoro Coro3a
HanmonanbHOTO IOpUAMYECKOTO YHUBEpPCUTETA UMEHHU SpociaBa Mynporo

PETPOAKTHUBHOCTD B IPABE MEXJIYHAPO/IHBIX TOI'OBOPOB

Crarbs OCBSIIIEHA UCCIIEI0OBAHUIO TEMBI CITy4aeB 00paTHOM CUITbI MEXKTyHAPOAHBIX JOroBOPOB. [10 HaMuuI0 YeTKoM
(GOpMyIHPOBKH B CaMOM JIOI'OBOPE MIIM, KOTAA 3TO CIEAYET U3 «XapaKTepa JOroBopay, MeXIyHapOAHbIE COITIAIICHUS
OyyT IPUMEHSTHCS K ICHCTBHAM M (DaKkTaM, KOTOPbIE HMETH MECTO JI0 €TO BCTYIUICHHS B crily. [Ipoanann3npoBaHbl
IIPUMEPBl MEXYHApOAHBIX JOTOBOPOB, MPSMO IPEIYCMATPUBAIONINX PETPOAKTUBHOCTb, OTMEUEHO BBIBOJ O TOM, YTO
PETPOAKTUBHOCTh SIBJISIETCSl UCKIIFOYEHUEM, TIOTOMY KaK OOJIBIIMHCTBO JIOTOBOPOB HE MMEIOT 0OOPOTHOTO JIEHCTBHS.
ITpoananu3upoBaHo, Kak 0OOBEKT AOTOBOPA BIMSET HA BBIBOJ O €r0 «PETPOAKTUBHOM Xapakrepey. CIIOPHBIM SIBISIETCS
BOIIPOC MPHUMEHEHU IOTOBOPA K CITy4yasiM [IPaBOHAPYIICHHH, KOTOPBIE HAYAJINCh O BCTYIJICHUS B CHITy MEXIyHapOa-
HOTO JIOr0OBOpa M MpOoIobKatoTes rmocie. Hapynienre oOb19HOTO 1paBa, COCTOSIBILIEECS IO €r0 3aKPEIUICHNS] B HOPMATHB-
HOM JIOKYMEHTe, SIBJII€TCS] OCHOBAaHHEM ISl pACCMOTPEHHUS B CYIIE.

KnroueBble cj10Ba: pETPOAKTUBHOCTD, MEXK/IyHApOAHBIE 1OTOBOPHI, 00paTHast CHila, IPaBO MEKAYHAPOIHBIX A0TO-
BOpOB, BeHCKast KOHBEHIUS O IIPaBe MEKTyHAPOJHBIX IOTOBOPOB.
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RETROACTIVITY IN INTERNATIONAL TREATY LAW

Problem setting. Due to the fact that the constitutional norms determine the status of an international treaty, the
binding nature of which has been approved by the parliament as part of national legislation, it is important to study the
temporal effect of international treaties, namely their retroactivity. In general, the Vienna Convention contains a provision
according to which an international treaty has no retroactive effect in respect of the States which are parties to it, except
where the intention to give retroactive effect to the treaty follows from the treaty itself or the agreements of its parties.
These exceptions to the general rule indicate the non-absoluteness of the latter, so it is appropriate to study the factors
that determine the existence of retroactive agreements, as well as controversial and controversial issues that arise in this
regard.

Analysis of recent researches and publications. Scholars such as S.N. Ivanov, RA Kalamkaryan, M.A. Kapustina,
IT Lukashuk, OV Pushnyak and others. However, this area needs further study and analysis, given the existence of
exceptions to the general provision on the lack of retroactive effect of international agreements.

Target of research. To consider the conditions under which an international treaty has retroactive effect, to investi-
gate the factors influencing the decision to grant retroactive effect and the issues arising in connection with the retroactiv-
ity of international treaties.

Article’s main body. This study examines the non-absoluteness of the provision on the absence of retroactive effect
of international agreements. Among the reasons that encourage states to anticipate retroactive effect - the interpretive or
additional nature of the international agreement or the need to resolve the situation that arose before its conclusion. It
should be emphasized that some agreements have retroactive effect by virtue of their object, which provides this retroac-
tive effect, as agreed by the parties, although not explicitly stated in the contract. It is also not uncommon for certain rights
and obligations to arise not because of an international treaty that has not yet entered into force, but because of customary
norms that are enshrined in it.
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AKTYAJIBHI IMTAHHSA UBLUIBHOI'O, MIDKHAPOJHOT' O TA ITPABA €C

Conclusions and prospects for the development. The principle of no retroactive effect of an international agreement
is not absolute. In each case, the reasons for the application of retroactivity must be decided by a judicial authority in the
process of interpreting the contractual obligations. An important role in the possibility of retroactive application of an
international treaty is played by its object or the co-existing customary norms of international law and the principles
recognized by civilized nations as binding.

Keywords: Retroactivity, international treaties, retroactive effect, international law, Vienna Convention on the Law
of Treaties.
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