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CHUPOTHIKOBA 4. €.,
3100yBay Kadepu TpyaoBoro mpasa HarioHaabHOTO
FOPUINIHOTO YHiBepcHUTeTy iMeHi SIpocnaBa Mynporo

YMOBHI TA BE3YMOBHI IIPABOBI ®IKIIII
B TPYJIOBOMY ITPABI YKPAIHU

Crarts npucBsucHa Kiracudikarlii mpaBoBux (iKIiii, 32 KPUTEPIEM HACTAHHS IEBHOTO FOPUANYHOIO (aKTy, HA YMOB-
Hi Ta 0€3yMOBHI, SIK OCHOBH IS iX CTPYKTYPYBaHHS B HOPMATHUBHIH periTaMeHTallii CyCIiTbHO-TPYIOBUX ITPABOBITHOCHH.
BinzHavaeThcest, 0 BXKIIMBICTD TaKol KJIacU(iKallil moisrae y BUSBICHHI 0COOIMBOCTEH IPABOBOI MTPUPOIH FOPUITIHIX
Gbikuiii B TpyIOBOMY paBi, BU3HAUSHHI CTyIEHs 1X nomupeHocTi. OKpeMo 311HCHEHO JTOCIIHKEHHS 010 PO3MEKYBaH-
HsI YMOBHOCTI IOpHANYHOI (DiKIIiT Ha cTajii MpaBOTBOPUOCTI Ta HA CTail MPaBO3aCTOCYBaHHSI.

KirouoBi cioBa: ¢ikiis, Tpyaose mpaBo, QikIlii y TpyZoBOMY IpaBi, YMOBHI Ta O€3yMOBHI ITPaBOBi (iKIIii.

[TocTanoBka npoOieMu. MOXIMBOCTI IOPUAMYHOT
¢ikIii cTBOpIOBAaTH Pi3HOMAaHITHI HOPMH TPYAOBOTO
IIpaBa € JIOBOJII BATOMHUM TIPUBOJIOM JIJIsl TIPaBHUKIB-Ha-
YKOBIIB CIIPSIMYBAaTH 3yCHJLLI Ha iX Kiacudikariiro. Bax-
JIMBICTH TAKOTO 3aBAHHS MOJIATAE B TOMY, 110 Kacui-
Kallisl Ta€ 3MOTY OXOITUTH TIPOSIB IOPUIUIHUX (DIKIIIH B
CHCTEMI TPYIOBOTO IIPaBa, YCTAHOBUTH HE TIJIBKH MiCIIe
HOPM, 110 HEIO TIOPOJIKEHI, ajie i 3B)5I30K, 110 iICHYE MiXK
HUMH, PO3KPUTH iX BHYTPIIIHIO 3aKOHOMIpHICTb. [lepe-
IIyCIM IIe CTa€ BaKJIMBUM Ha €TaIl IPaBOTBOPYOT JisUTb-
HOCTI, KOJIM TIOCTA€ HEOOXiHICTh BIPOBAAUTH IOPHIUY-
Hy QIKIIiF0 B HOPMY ITpaBa — CTBOPUTH MPABOBY (iKIIifO,
sika Oyrie BI3HABATH iICHYIOUMMH Ti FOPUIIMYHI (PaKTH, IO
BiICYTHI B pealbHOMY >KUTTi, 1 HABMAKH. Y 3B’A3Ky 3 UUM
MIPOTIOHY€THCS HAJJATH XapaKTePUCTHKY OKPEMUM Pi3HO-
BUAaM Kiacudikarii mpaBoBux (ikiii.

MeTolo cTaTTi € TOCTIHKEHHS OKPEMOT0 KPUTEPito
Kiacudikarii HOpM TPYIOBOTO ITpaBa, CTBOPEHUX 13 BU-
KOPHCTaHHIM IOpHIUYHOL (iKIlii, BUSBICHHS 0COOIH-
BOCTEH AJIs TIOANBIIIOTO BpaxXyBaHHS 3a3HAUCHOTO Ma-
Tepially B POIIECi CTBOPEHHS MPaBOBUX (DIKITii.

IIpeamMeTom aociiTKeHHsI € YMOBHI Ta 0€3yMOBHI
HOPMH TPYJOBOTO TpaBa, CTBOPEHI 3 BUKOPUCTAHHIM
OPUINYHOT (iKIIii.

Amnauni3 ocTanHix gocaiakenn. Ha cyqacHoMy eta-
i PO3BUTKY IOPUAMYHOT HAYKH 3arajibHO-IIPaBOBUX
Kiracudikamnii Qikiid 3ampornoHoBaHo 6arato, 1o B
CBOIO YEPry IMOSICHIOETHCS TUM, IO IOpUANIHA (IKIIis €
SIBUIIEM 0aratoacrleKkTHUM Ta normpeHumM. [Tutanusam
knacudikarlii FOpUINIHUX QIKIIH TPUIIIISIIN yBary Taki
BueHi sk Tanimo O. B., Cmipros 1. A., Kypcosa O. A.,
Cmocap A. M. B Hayii Tpyaooro npasa Cirocap A. M.
MOJTUTSIE FOPUMYHI (IKITIT 32 MPEIMETOM y3arajJbHeHHS
ropuanyHi (ikiii Ha mpocTi ¥ moxiaHi [1, ¢. 32]. Mix
THUM, MOALT IOpUANYHUX (iK1l Ha yMOBHI Ta 0€3yMOBHI
3a KpUTEPIEM HACTaHHS NIEBHOTO FOPUIUYHOTO PaKTy
B HayIll TPYZOBOTO IIpaBa He AOCIiKyBaBCs.

Buxuiag ocHoBHOro marepiagy. FOpuauuna dikiis
3a HACJIAKOM BHUKOPHCTAaHHS 3/aTHA CTBOPIOBATH

3araJbHO000B’SI3KOB1 MpaBuiia MOBEJAIHKH - TPaBOBI
HOpMU (TpaBoBi ¢ik1ii). B cBoro uepry, mpaBosi ikuii
B TPYJIOBOMY IIpaBi HAOYBaIOTh XapaKTEPHUX IS TaHOT
rajry3i puc, y 3B’ 3Ky 3 UMM ICHY€ JOLIIbHICTh BHOKpE-
MHTH X pi3HOBUIU. BogHOo9aC ciif BiAMITUTH, 110 aHa-
T3 JTITepaTypHUX JHKEpPEN CBIIYUTH MPO HEJOCTATHIO
PO3pOOKY KIacH(piKaI[iHUX MiJCTaB MPaBOBUX (DIiKIIii
B TPYIOBOMY IIpaBi.

Uwu He HaOLIBI JUCKYCIHHIM acIleKTOM y Mexax
BUYCHHSI ITPO FOPUINYHI (IKIIi B TPYJTOBOMY MpaBi BU-
CTyMA€E MUTAHHSI PO YMOBHICTh YH CIIPOCTOBHICTH FOPH-
quaHoi (ikiii. BugaeTscs, o mpu po3misii BKa3aHOTO
MTUTAHHS B IEPITY Yepry CJIiJ] 3MiHCHIOBATH PO3MEKYBaH-
HS1 yMOBHOCTI, III0 CTA€ (PyHIAMEHTOM ITOOYI0BH HOPMH
MpaBa, OJHAK B CAMOMY TEKCTi HOPMH HE MICTUTBCSI, BiJI
YMOBHOCTI, SIK& MICTUTBCS B TEKCTi CaMOl HOPMH TIpaBa
Ta MOXe OyTU CIIPOCTOBAHA 3 HACTAHHSIM MEBHOI MOJI1.

YMOBHICTB, sIKa cTa€ GyHAAMEHTOM ITOOYIOBH HOP-
MH ITPaBa i3 BUKOPUCTAHHAM FOPUIUYHOT (BIKIIiT osIsirae
B TOMY, 1[0 IepeadadaeThCsl CBiJOME BU3HAHHS Heic-
HYIOUOTO B PEabHOCTI CyIIUM a0o0 3arepeyeHHs iCHY-
rouoro. [Ipu bOMy HasIBHICTh YMOBHHX ITOJIOKEHb, IO
MICTATBCS y IIbOMY IIPABOBOMY (DEHOMEHI, IPUIAMAETHCS
3a IIHCHICTB, ICTHHHICTH. ToOTO, TopuaudHa (ikIlis, Ha
CTafil MPaBOTBOPUYOCTI MOKIMKAHA CTBOPHUTH IOPHIHY-
HUM (PaKT, HArOJIOCUTH Ha MOTO iCTUHHOCTI. [HIMTUMHU
CIIOBaMH IOpUANYHA (iKIisg 34aTHA CTBOPUTH YMOBHY
MIPaBOBY PEANBHICTD, SIKa 3aCBIAUY€ iCHYBAaHHS IIEBHOTO
(hakTy, KoM OTO HacmpaBil HE iCHYe, a00, HABIAKH,
3aKpIILTIOE BIJICYyTHICTD HOTO iCHYBaHHS, KOJU BiH Ha-
cnpasi icHye. OTxe, OpuIuvHa QIKIis 1Ie, Tepeaycim,
3aKJajieHa B HOPMY IIpaBa KOHCTPYKIlis — YMOBHA Ha
cranii mpaBoTBOpeHHs. Toi sik cTBOpeHa 3a ii pe3ynbTa-
TaMu npaBoBa (ikIlis (HopMa MpaBa) Ha CTadil MPaBo-
3aCTOCYBAHHS HE MA€ BIACTUBOCTI YMOBHOCTI, OCKUIBKH
BOHA B)XE CIPOCTYBaJa Y 3aKpinmmia Oyab-sSKuil (axT.
OTXe Miclsg TOTO SK HOpMa IIpaBa i3 BUKOPUCTaHHS
ropunu4Hoi (ikuii Oyae cTBopeHa, BoHa OyJie KaTeropuy-
HOIO Ta HECTIPOCTOBHOIO.
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DikIis 3aBXKIU SIBIIsIE cO0010 Oe3CITipHe TBEP/KEH-
Hs1, TOOTO 000B 130K BU3HATH (DAKTH BCTAHOBICHUMHU
0e3 Oynb-sIKuX BUHATKIB [2, c. 41].

HarmsinHuM TBepIKEHHSM IIPO HECIIPOCTOBHICTH
IOPUANYHOT (iKIIiT MOYXKE CTaTH OTIISI0BE JIOCIiKSHHS
FOPUIMYHOT TIPE3YMIILIIi, SIKa Ha BiIMIHY BiJ| JTOCTIKY-
BAHOTO 3200y FOPHIMIHOI TEXHIKH MOXe OyTH SIK CIIPOC-
TOBHOIO, TaK 1 HE CIIPOCTOBHOIO.

TepMiH «ITpe3yMIILisH» TOXOIUTh 3 JIaT. praesumptio
— IPHITYIICHHS - 11 MPUMYIIEHHS PO HAsIBHICTH YU
BiZICyTHICTh EBHUX (DAKTIB, III0 CIMPAIOTHCS HA 3B SI30K
MiX (paKTaMu, sIKi IPUITYCKAIOThCS TA TAKUMH, IO ic-
HYIOTb, 1 IIe MiATBEPKYETHCSA KUTTEBUM JTOCBIIOM.
[Ipe3ymmiiist He € TOCTOBIpHUM (haKTOM, a (haKToM, 110
MPUMYCKAETHCS 3 BEIHKOK HMOBIPHICTIO 1 3aCTOCOBY-
€ThCS B IOPUINYHIN MPAKTHIII K 3aCi0, 10 MOJIETIIYe
JOCSTHEHHS ICTUHHU y BUPIMICHHS IOPUIMYHOI CTIPaBH
[3]

B 0oCcHOBI mpe3yMITIIii — TOBTOPIOBAHICTH JKUTTEBUX
CUTYyaITii, IO JO3BOJISIE 13 CHCTEMATHYHO TIOBTOPFOBAHMX
SIBHII] TIPUITYCTHUTH, 1110 32 aHAJOT1YHUX YMOB BOHO, Ta-
KOX, OyJie MOBTOPIOBATHCS. TaKkuii BACHOBOK HE JIOCTO-
BipHHH, a HMOBipHHNA. OTKe MTPE3yMITIIii MAIOTh MOYKITH-
BUH, IPOrHOCTUYHUM Xapakrep. IIpore BoHU € BaxJu-
BHM JIOJIATKOBMM 1HCTPYMEHTOM Mi3HAHHS JIACHOCTI.
[Tpe3ymmiiii BUCTYNarOTh SK 3aci0, 110 JT0rIoMarae BCTa-
HOBJICHHIO iCTUHH. Y IbOMY iX HAayKOBa i MPaKTUIHA
LIHHICTD.

[IpaBoBi pe3yMIIIi1 BU3HAYAIOTHCS B JIITEpaTypi K
3aKpiIUICHI B HOpMax ITpaBa MPUITYIIEHHS PO HASBHICTh
a0o BiacyTHICTh rOpuAnMuHUX ¢akTiB. Lli npunyuieHas
3aCHOBaHI Ha 3B’SI3Ky 3 IPOIIECaMH, IO PEaNbHO Bif-
OyBarOThCH, 1 MITBEPHKEHI TIONIEPEIHIM TOCBiIOM [3,
c. 230].

VY 3B’s13Ky 3 IIM BEJIHKA KUTBKICTh BYCHUX, IO 3a-
HMaIich BUBYCHHSIM MUTAHHS MPE3yMIMIN MOIISIOTH
X 32 MOXKJIMBICTIO CITPOCTYBaHHSI.

Ipe3ymmii, mo He MOXKYTh OyTH CITPOCTOBAaHI — I1€
3aKpiIUIeH] B 3aKOHI MPHITYIICHHS PO HASBHICTH 200
BIZICYTHICTb NIEBHUX (PaKTiB, SIKi HE MiJUIATAIOTh CyMHi-
BaM, a TOMY He OTpeOyIoTh MoKazyBaHHs. Hampukian,
MIPE3yMIILIisI HeA1€3IaTHOCTI HEMOBHOIITHROTO.

ITpe3ymmiii, mo MOXXyTb OyTH CIIPOCTOBaHI — L€
3aKpiliieHi B 3aKOHI IPUITYLIEHHS PO HAsBHICTH a0
BIJICYTHICTh TICBHHUX (DAKTIB, SIKi MAOTh FOPUINIHE 3HA-
YEHHs JIO TOTO Yacy, MOKH BiJIMOBIIHO 0 BCTAHOBJICHOT
npouenypu He Oyae BcTaHOBiIeHe iHmIe. Hanpuknan,
MPE3yMIILIisl HeBUHYBATOCTI, TIPE3yMITILisl IPAaBOMipHOC-
Ti IPaBOYMHY.

Cepen 3araiibHO-IIPABOBUX MPE3yMIILIH, sIKi BUKO-
PHCTOBYIOTBCS Y TPYAOBOMY ITpaBi YKpaiH! BUALISIOTS,
30KpeMa, IPe3yMIIIIiI0 3HaHHs 3aKOHY Ta J00pOCOBic-
HOCTI yYaCHHKIB TPYAOBUX MTPABOBIIHOCHH.

[Ipe3ymriitist 3HaAHHS 3aKOHY Y TPYAOBOMY TIpaBi €
CIIPOCTOBHOIO Ta Ma€ CBOIO CHENHU(]iIKy B TPYJOBOMY
3aKOHOJIABCTBI B CHJTY ICHYBaHHSI JIOKaJTbHUX HOPMATHB-
HUX aKTiB. TakuM YWHOM, y TPYIIOBOMY TIpaBi CIIiJI pO3-
ME>KOBYBATH MPE3YMIILIIO 3HAHHS TPYIOBOTO 3aKOHO/IAB-
CTBa Ta MPE3yMIIIIIFO0 3HAHHS HIIMNX HOPMATHBHUX TIpa-
BOBHUX aKTiB, 30KpeMa, KOJICKTHBHUX JIOTOBOPIB, YTOI i
JOKaJIbHUX HOPMaTHBHUX aKTiB. BinHOCHO ocTaHHIX, TO
PO MPE3yMITLII0 3HAHHS MPaI[iBHUKAMHU TAKUX aKTiB
MOYKHA TOBOPUTH TUTBKU Y BHIIAJIKy HAJIEKHOTO O3HA-
HOMJICHHS MPAIiBHUKIB 3 1X monokeHHsAMU. [1ix Hamex-
HUM O3HAMOMIIEHHSIM PO3yMi€ThCsl 00OB’SI3KOBa HasB-
HICTh OCOOMCTOTO MIIMKCY MPAaIliBHUAKA, SKAH 3aCBiTUy€
AK (GakT o03HAHOMICHHS, TakK i PakT MPUHHATTS IUX
MOJIOKEHb, TOOTO CBOTO POIY € TapaHTielo 3rogu mpa-
[IBHUKA 1X JOTpUMyBatucs [2, c. 38].

[IpaBoBa x Qikris, Ha BiAMIHY BiJ IPaBOBOI Ipe-
3yMIILIT € BU3HAHUM 3aKOHOJABIEM (haKTOM IIOAO BHU-
3HaHHS ICHYIOUHM HEICHYIOYOTO (YU HABIIAKH).

Ak crpaBenuBo migkpecineHo Kypcosorw O. A,
OCHOBHHI KpHUTEPill pO3MEKyBaHHS 3a3HAYCHUX 3aC00IB
FOPUINYHOT TEXHIKH TOJISITA€ B 3aB1OMIM HEICTHHHOCTI
(hikmid, Ha BIIMIHY BiJl IMOBIPHOCTI ICTHHHOCTI TIpe-
3ymiii [4, c. 455].

Mix THM, cama 1moOynoBa, KOHCTPYKIIisI IPaBOBOT
(ikIii, MO’XXe MICTUTH B TEKCTI MPABOBOT HOPMH YMOB-
HICTb, sIKa MOXe TependadaTti abo HeraiHe HACTaHHS
MIEBHOTO (paKTy, a00 HOTO HACTAHHS Y pa3i BANHCHHS YK
HACTaHHSA [IEBHUX ITOJIIiA.

3 orsAAy Ha IO, 32 YMOBOIO HACTAaHHS MEBHOTO
FOPUINYHOIO (PaKTy MPOIOHYETHCS BiIMEXKOBYBATH O€3-
YMOBHI Ta YMOBHI ITpaBoBi Qikitii. beaymoBHi — 11¢ HOp-
MU, SIKi MICTATH BKa3iBKYy IOJIO iCHYBAaHHS IIEBHOTO
(haxTy, Oe3 Oyab-IKMX YMOB HOTO HACTAHHA ; YMOBHI — 1€
HOPMH, SIKI MICTSITh BKa3iBKY II[0JI0 HassBHOCTI (haKTy,
OJTHAK 32 YMOBH HACTAHHS IICBHUX O0OCTaBHH.

TanimoB O.B. 3a3Hauae, 1m0 ofHierO 3 POpPM 3acTo-
cyBaHHS (DiKIIii € BUpa3 11 3a JOMOMOTOFO CJIOBA «BBaXKa-
€Tbes». Haifuacrimne 3akoHOAAaBENb MPOIIOHYE SIKUICH
abo daxt, skuit He BiAOyBCcs, a00 MO0 MPHU MEBHUX
00CTaBUH YMOBHO BB)KaTH TaKHMH, IO BiAOYIUCH [5;
215].

CwmipHoB JI.A., nocunarounch Ha nosutito TaniMoBa
O.B. mono 3acTocyBaHHS B TPYJOBOMY paBi (iKIIii i3
BHKOPHCTAHHSM CJIOBA «BBAKAETHCS) 3ayBaXKYE, IIO ic-
HYBaHHS IOpUIUYHOI (iKLii B TPyAOBOMY IIpaBi HE 00-
MEKY€ThCS HASBHICTIO B KOHCTPYKIIii HOPM CJIOBA «BBa-
JKAETHCS, & JIUIIE CBITYUTH ITPO CIOCiO (hOpMyITIOBAaHHS
OKpEMMX HOPMATHBHUX MPHUIUCIB [6, c. 54-55 ].

Bumenasenene tepxenns Cmiprosa J[.A. Bua-
€TBHCS CTIPABEIIMBUM. AHAII3 HOPM YHHHOTO TPYAOBOTO
3aKOHO/IaBCTBA JIi€ MiICTaBU BBAXKATH, 1110 BUKOPHCTaH-
HS YMOBHHX KOHCTPYKII# («SIKIIO», «BBaXKAETHCS)
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CHUPOTHIKOBA 1. €. YMoBHI Ta 0e3ymoBHi nIpaBoBi ¢ikuii B TpynoBomMy npasi Ykpainu

TOIIO) € OJHUM 13 CIIOCO0IB, alie He BUKIIOUHUM, MPH
(hopMyBaHHI KOHCTPYKIIii HOpMU. YMOBHI ITPaBOBI (ikii
OLIBII 3pO3yMiI, 1X JIETIIC BiTHAUTH 3 MAaCUBY HOPM,
ToAi sk 6e3yMOBHi (hikuii iCHYIOTh cepes HOpM IpaBa
O1JIBIII OpraHivyHO, 0€3 HATSAKY Ha BUKOPUCTAHHS IPH
CTBOPEHHI HOpMU 3ac00y FOpUANYHOT (iK1l

[TpuknagoM yMOBHHX TpaBOBUX (DIKIIiH €, Iepey-
ciM, HOpPMH, 110 CTOCYIOThCS OOUMCIIEHHS CTPOKIB, 30-
Kpema, cT.cT. 39-1, 43, 241-1 Konekcy 3akoHiB mpo mpa-
0 Ykpainu [7]. AHaii3 BKa3aHUX HOPM CBIIYMUTH MPO
Te, IO 3aKOHOJIABIIEM BIIPOBAKEHO JIIEBUH MEXaHI3M,
SIKHH 13 3aCTOCYBaHHIM CJIOBA «BBKAETHCS» (B TOMY
YUCIi, alle He BUKJIIOYHO) HAJla€ MOXIJIUBICTH MPOJIO-
BXKUTH BITHOCHHU Y BUINAAKaX O€31SUIBHOCTI CTOPIH.

Takox sICKpaBUM NPHUKJIAJIOM YMOBHOI IPaBOBOi
¢ikuii € ctarts 151 Konekcy 3akoHiB npo mpaito Ykpa-
HH [7], 3a SIKOIO MpaIliBHUK BU3HAETHCS TAKUM, SIKUH HE
MaB TUCHUILTIHAPHOTO CTSTHEHHSI, SKIIO MPOTITOM POKY
3 JIHS HOTO HaKJIaJICHHS MpalliBHUKA HEe OyJ0 MijIaHo
HOBOMY CTsTHeHHI0. ToOTO, TaHa TpaBoBa (iKIIis pe3to-
MYE€, III0 Y BUIIAIKy HACTAHHS ABOX YMOB — CIUTUBY 9acy
(omuH piK) Ta BiICyTHOCTI HOBOTO CTSTHEHHSI, 00CTaBH-
Ha sIKa iICHyBaja B PCaJIbHOMY JKHUTTI Oy/ie BBayKaTHCSI
HeicHyIouo10. BinnoBigHe sik OM moBepTae CTOPOHU IO
CTaHy, SIKUH ICHYBaB 710 HAKJIaJICHHS BIIIIOBITHOTO CTAT-
HEHHS, peadiniTye TUCHUILIIHAPHOTO MOPYILIHUKA Ta
CTUMYJIOE HOTO 10 HE BYMHEHHS HOBHUX MOPYIICHD.
[HakIe KaKy4n, 32 YMOBU HACTAHHS JIBOX IIi/ICTaB Oy/e
BBa)KaTHUCS, 110 0c00a HIYOTO, 10 IPUBOTUTH J0 3aCTO-
CYBaHHS JUCIMIUTIHAPHUX CTSTHEHb, HE BUMHSLIA.

B cBoro vepry 6e3yMoBHI IpaBoBi ¢ikilii B Oy10Bi
caMoi HOPMH MICTSITh KaTETOPUYHE Ta HECIIPOCTOBHE

MTOCWJIAHHS Ha ICHYBaHHS sIKOroch Qakty. [Ipukmamom
0e3yMOBHHUX MPaBOBUX (iK1lii € HOPMHU MPaBA, IO Pery-
JOIOTh MUTAHHS IIOJI0 JISUTBHOCTI IOPUINYHOT 0COOH-
po60TOAABII, TPYOBOTO KOJIEKTUBY, TPO(eCiiiHoi cri-
KM, TIPSJICTaBHUIITBA B TPYIOBOMY IIPAaBI.

BuchHoBku. Opunuuna ¢ikiis 3acBiquye B HOpMi
MpaBa HEICTHHHICTh TOJIOKEHHS, OJTHAK Hi B SIKOMY BH-
MaJIky He 1moTpedye HOro J0BEAEHHS UM JI0Ka3yBaHHS.
®dakT a0 3acBiqUIy€EThCS, 200 Hi. YMOBHICTH (DIKIIT BH-
KOPHUCTOBYETBCS JIMIIIE HA CaMOMY MOYaTKy CTBOPEHHI
HOPMH IIpaBa, i1 4ac MpaBoTBOPYOCTI, came B TOH MO-
MEHT, KOJIM 3aKOHO/IaBellb BUPIIIUB, 1110 YoMy O He JI0-
ITyCTUTH ICHYBaHHS MIEBHOTO (PakTy abo 3aKpIMUTH BiJl-
CYTHICTb Horo icHyBaHHsL. | micist Toro, sik Oyno Bupinie-
HO 3aKpIIATH HEICHYIOUE ICHYIOUMM (YU iCHYIOUEe — He-
ICHYIOUMM), YMOBHICTb (DiKIIil BTpauae CBOE 3HAUCHHS B
MPaBO3acTOCYBaHH1, OCKUIBKH BXKE TICIIS TOTO SIK HOpMa
npaBa OyJie cTBOpeHa, BOHa Oy/ie KaTeropu4HoIo Ta He-
CIIPOCTOBHOIO B paMKax IpaBo3acTocyBaHHs. [Ipu mpo-
My, IpaBoBi (IKIiT MOXKXIUBO KJIaCU(IKyBaTH 3a KpHUTe-
piEM YMOBH HACTaHHS TIEBHOTO IOPUIUYHOTO (aKTy.
Bxa3zanuil kputepiii MOXKJIMBO 3aCTOCYBATH JHIIE JI0
moOyIOBY CaMOi HOPMHU TIpaBa, TOOTO JI0 TEKCTY, 3 SIKOTO
BOHA CKIajaeThes. Ha mifcTaBi 3a3HaYEHOT0 KPUTEPIiO
BHOKPEMITIOFOTECS O€3yMOBHI Ta YMOBHI IIPaBOBI (iKITii.
JlominpHICTE TOLTY NPAaBOBUX (IKIiH 32 3a3HAYCHUMHU
KPHUTEPISMH JI03BOJIUTH OUIBIIIOI MIpPOIO 3aKIIEHTYBaTH
yBary Ha TeXHIKO-FOPHJIMYHHX acleKTax, JOKJaIHile
JOCIIAUTH (POPMY Pi3HUX MIPABOBUX BEIiHb, X (YHKITI-
OHAJILHY POJIb 1 MiCIIe B CTPYKTYPi HOPMAaTHBHOTO aKTYy,
0 CTa€ BKpail aKkTyaJlbHMM B paMKaX HEOOXiJHOCTI
pedopMyBaHHS TPYIOBOTO 3aKOHO/IABCTBA.
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CHUPOTHHKOBA . E.
couckatelnb Kadeapsl TPyI0BOrO pasa
HanmonanbHOTO I0pUAMYECKOTO YHUBEpCUTETa UMEHHU Spociasa Myaporo

YCJIOBHBIE U BE3YCJIOBHBIE ITPABOBBIE ®UKIIUU B TPYIOBOM IIPABE YKPAUHBI

Crarbsi ocBsitieHa Kiaccu(hUKanuy MpaBoBbIX QUKIMH, 10 KPUTEPHIO HACTYIICHHUS ONPEEICHHOTO I0PUANYECKO-
ro (axra, Ha yCIIOBHBbIC M 0E3yCIOBHbIE, KAK OCHOBBI /Ul UX CTPYKTYPHPOBAHHS B HOPMATHUBHOW perjaMeHTallnu
00IIIeCTBEHHO-TPYIOBBIX OTHOIIEHHH. OTMeuaeTcs1, 4TO BaXKHOCTh TAKOM KIacCH(PUKAIIMU 3aKII0YACTCs B BHISIBICHUN
0COOEHHOCTEH TPaBOBOM MPHUPOJIbI FOPUIUUECKUX (DUKIMN B TPYJAOBOM IIpaBe, OMPEICICHHN CTEIIEHN UX pacipocTpa-
HeHHOCTH. OTAEIbHO MPOBEICHO MCCIIE0BAHKIEe 10 Pa3rPaHUYCHUIO YCIOBHOCTH IOPUINYECKON (DUKINU Ha CTaJuU
MPAaBOTBOPYECTBA U HA CTA/IUH MPABOIMPUMEHEHHSI.

KoaroueBble cioBa: GuKiys, TpyAoBOe MpaBo, GUKIMU B TPYIOBOM IpaBe, YCIOBHbIC M 0€3yCIOBHbIE MTPABOBbIC
buKIIH.

SYROTNIKOVAY. E.
PhD Candidate of the Labor law Department Yaroslav Mudryi National Law University

CONDITIONAL AND UNCONDITIONAL LEGAL FICTION IN LABOR LAW OF UKRAINE

Problem setting. The classification allows to cover the manifestation of legal fictions in the system of labor law, to
establish not only the place of norms generated by it, but also the relationship that exists between them, to reveal their
internal regularity. In this connection, it is proposed to characterize certain types of classification of legal fiction.

Analysis of recent researches and publications. The issue of classification of legal fictions paid attention to such
scholars as Tanimov A. V., Smirnov D. A., Kursova O. A., Sliusar A. M. Meanwhile, the division of legal fictions for
conditional and unconditional criterion of the occurrence of certain legal facts in the science of labor law has not been
investigated.

Target of research is to study a separate criterion for the classification of labor law norms which created with using
of legal fiction, to identify the features for the subsequent consideration of this material in the process of creating legal
fictions.

Article’s main body. The most controversial aspect in the framework of the doctrine of legal fictions in employment
law is the question of the conditionality or contradiction of a legal fiction. Conventionality, which becomes the basis for
the construction of the rule of law using legal fiction is that it is assumed conscious recognition of non-existent in reality
or denial of existing. This conditionality is used at the stage of law-making, while at the stage of law-enforcement the
conditionality of fiction can be manifested only in the presentation of normative material. Based on this, formed the
criterion of differentiation of legal fictions on the results of the offensive legal fiction stands out conditional and
unconditional legal fictions. This is a legal requirement that may provide for either the immediate occurrence of a certain
fact or its occurrence in the event of the Commission or occurrence of certain events. The current labour code of Ukraine
contains examples of both conditional and unconditional legal fictions. Meanwhile, the identification of conditional fictions
is more accessible, since often the legislator in conditional legal fictions uses the words “is considered”,” if “ etc.

Conclusions and prospects for the development. The expediency of the division of legal fictions according to the
criterion of the condition of the occurrence of a certain legal fact will allow to focus more on technical and legal aspects,
to study in detail the form of different legal requirements, their functional role and place in the structure of the normative
act, which becomes extremely important in the framework of the need to reform the labor legislation.

Keywords: fiction, labor law, fictions in labor law
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