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TA JEPJKABHOI'O AKIIIOHEPHOT'O TOBAPUCTBA: IIOPIBHAJIBHO-
IIPABOBUM AHAJII3
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00Km. 0pud. Hayk, npogecop kagheopu yusinbHo-
npasosux oucyuniin Xapkiecokoco HAYIOHANbHOZO
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CraTTss mpucBsiU€Ha 3’ACYBAaHHIO BIAMIHHOCTEH MDK TakuMu (opmamu, SIK JeprKaBHE
KOMEpI[iiiHE NIANPUEMCTBO Ta akuioHepHe ToBapucTBo 13 100 % nep’kaBHOIO YaCTKOIO B
CTaTyTHOMY Kamitaii. J[aeTbCcsi TakoX BHCHOBOK II[OJI0 TOTO, YW BHIIPABJaHE 30€pEkKEHHS B
YHMHHOMY 3aKOHOJIaBCTBI Tako1 popMu, SIK AeprKaBHE YHITaApHE KOMEpLIHE TIANPUEMCTBO.

Knrouoegi cnosa: nepxxapHe KoMepLiiiHE MIANPUEMCTBO, aKI[IOHEPHE TOBAPUCTBO, JEpKaBHE

yHITapHEe KOMepLiiHEe TIANPUEMCTBO.

BianoBigHo mo 4. 2 ct. 22 T'ocnogapcekoro koaekcy Ykpainu pami — ['KY)
cy0'ekTaMM roCro/IaploBaHHs JEP>KaBHOTO CEKTOPY EKOHOMIKH € Cy0'€KTH, 110 AII0Th
Ha OCHOBI JIMILE JIEPABHOI BJIACHOCTI, a TaKOX CYO0'€eKTH, JiepKaBHa YacTKa B
CTaTYTHOMY (DOHJ1 SIKUX MEPEBUIIYE M'ITAECAT BIICOTKIB UM CTAHOBHUTH BEIUUYHUHY,
sKa 3abe3reuye JiepKapl MPaBo BUPIIIATBLHOTO BIUIUBY Ha TOCMOAAPCHKY AISIBHICTh
1IUX CyO'€KTIB.

Cy0’ekTH J1epKaBHOTO CEKTOPY EKOHOMIKM MOXYTh CTBOpIOBaTHUCA abo
ICHYBaTH B JIOCUTh OOMEXEHIH KUIbKOCTI OpraHizaliiHo-nmpaBoBUX (OpM, J0 SKHX

MOJKHa BiJHeCTH Taki [1, 2, 3, 4, 5]:
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1) nepxaBHe yHITapHE KOMEpIIiifHe MmianpueMcTBo (i€ BianoBigHo a0 ['KY);

2) JepkaBHE yHITapHE Ka3eHHE mianpueMcTBo (Aie BianosinHo a0 ['KY);

3) akuioHepHe TOBapUCTBO (OCHOBHUMHU 3aKOHOJABYMMH aKTaMH, IO
pEryiioloTh MpaBoBUil ctatyc Qopmu, € 3akoH «[Ipo akilioHepHI TOBapHUCTBaY;
akKllOHEpHE TOBapUCTBO, y CBOIO YEpPry, MOXK€ ICHyBaTH B Takux ¢dopmax sk
Jep’KaBHA KEPYIOUa XOJIMHIOBa KOMIAHIA 1 ep KaBHA XOJAMHIOBa KoMIaHis (3akoH
«IIpo xonauHroBi KOoMMaHii B YKpaiHi»); HallloHalbHa a00 JepKaBHa aKI[lIOHEpHa
KOMITaHIs;

4) nouipHE MIINPUEMCTBO, 3aCHOBaHE Ha JiepKaBHIA ab0 KOMYHaJIbHIN
BJIACHOCTI;

5) nepxaBHe 00’ €qHaHHS (KOHIEPH, 1HII1 BUIN);

6) 1HII, KpIM aKUiOHEPHOro, (OPMH TOCMOAAPCHKUX TOBAPHUCTB, MEPEBAKHO
TOB (cTBOpIOBaNMCS y MpOLECI MPUBATH3ALII MAIUX JEPKABHUX MIAIPUEMCTB a0b0
[UISIXOM 3aCHYBaHHS CIUIBHO 3 IHIIMMHU CYO’€KTaMH, CbOTOAHI MaikKe HE 1ICHYIOTb)
(3axon «IIpo rocnogapchbki TOBAPUCTBAY).

I3 3ampoBaPKEHHSAM MOKJIMBOCTI CTBOPEHHS aKI[IOHEPHUX TOBAPUCTB 3 OJHHUM
YYaCHUKOM BHMHMKA€ THTAaHHS MPO JOLUIBHICTH 30epexeHHs Takoi (opmu, sk
YHITapHE Jep:KaBHE MIANPUEMCTBO. Tak, y KOJIEKTUBHOMY JOCIHIIKEHH1 «JlepxaBHUMA
ceKTop 1 GYHKIIT IepKaBu B MEPIOa KPU3W» ACpiKaBHE MIANMPUEMCTBO HA3HBAETHCS
«PENIKTOM  COLIAJIICTUYHOTO MHUHYJIOI0», aBTOPHU 3a3HA4YaloTh, IO «ICHYIOYa
CTPYKTypa Cy0’€KTIB TOCHOJAPIOBAHHS YTPYIHIOE YIPaBIiHHSA 1 MepeTBOpUiaci B
OJIUH 13 (haKTOPIB, U0 3HUKYE €PEKTUBHICTh (DYHKIIIOHYBAHHS JIEPKABHOTO CEKTOPY.
VY 3B’sM3ky 13 UM B YKpaiHi JaBHO TOYaTbCAd MAMCKYCli HABKOJO MpPOOJIEeMHU
MpOBeICHHS Horo raubokoro pepopmysanus» [1; c. 27].

Meroto 11i€i cTaTi € 3’siICyBaHHS, Kl HA ChOTOJIHI ICHYIOTH BIAMIHHOCTI MIX

TakuMH (QopmaMu, SK JepkaBHe KomepliiiHe mignpuemctBo (mami JII) Tta
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akifionepHe toBapuctBo 13 100% nep>kaBHOIO YaCTKOIO B CTATyTHOMY Karmitasi (Jaii
— nepxaBHe AT) Ta yu BUIpaBaaHe 30€peKEHHS B YMHHOMY 3aKOHOJABCTBI TaKO1
dbopmu, K Aep>KaBHE YHITApHE KOMEPLiHE MiIIPUEMCTBO.

1. Ilpouexypa cTBOpEeHHS.

Jlep>kaBHE YHITapHE MIAIPUEMCTBO YTBOPIOETHCA KOMIETEHTHUM OpPraHOM
JEp’KaBHOI BIAAWM B pO3MOPSIAUYOMY MOPSAKY Ha 0a3l BiIOKpEMJIEHOT YaCTUHU
Jep>KaBHOI BJIACHOCTI, AK MpaBuiio, 0€3 MOJuly ii Ha YacTKH, 1 BXOAUTH 10 chepu
Moro ynpasninug (4.1 cr. 73 TKY).

[Iponienypa crBopennst aepxkaBHoro AT € HaGarato CKJIAIHINIOW, TUM Maye
mo OulbllicTh AepkaBHUX AT BHHUKAIOTh Yy Tpolieci MpUBaTu3alii 4w
KopropaTu3aiii, TOOTO LUIIXOM  MEPETBOPEHHS  ICHYIOYOro  JAEep>KaBHOIO
mignpueMcTBa Ha AT.

VY pasi cTBOpeHHsI HOBOTO JiepxkaBHOTO AT 3aCHOBHMKOM BHCTYIA€ Jiep>KaBa B
0c001 Opraty, ylmoBHOBa)KEHOT'O YIPABIATH JepKaBHUM MaiHOM (4. 1. cT. 9 3akony
«IIpo akiionepHe ToBapucTBo»). Binmosinuo no cr. 17 3akony «IIpo npuBatuzaiiito
JIEp’)KaBHOTO MaifHa» MpU MEePEeTBOPEHH1 JEp>KaBHOTO MIANPUEMCTBA B aKI[IOHEPHE
TOBapUCTBO B TIpoliecl MpUBaTHU3alli HOro 3aCHOBHUKOM € JEp>KaBHUM Opra
MpUBATHU3AIIIL, IKUHU J1€ B MeXaX MOBHOBAXEHb, epe10aueHUX 3aKOHOIaBCTBOM.

[Ipouenypa  ctBopenHs AT, gk HoBoro, Tak 1 B  Ipoleci
MpuBaTH3allil / KopropaTtu3alii € 3HayHO CKJIAJHIIION TMOPIBHSHO 3 MPOIETYyPOIO
ctBopeHHs JII1, OCKIIbKM BUHUKAIOTh MUTAHHS, MTOB’3aH1 3 BUITYCKOM Ta JIEP>KABHO1
peeCTpaIliero BUMTYCKY aKIliid, MPUCBOEHHS aKI[isM MI>XKHAPOIHOTO 1IeHTU(IKAIIIHOTO
HOMEpA, BCTAHOBJICHHS BIAHOCHH 31 30epirayemM Ta Jeno3uTapieM 3 MUTaHb OOJIKY
npaB BiacHoOCTi Ha wiHHI nmanepu AT Tomo (4. 5 ct. 9 3akony npo AT).

2. MaiinoBuii pexuM. BinnoBiiajabHicTh 32 3000B’ I3aHHSIMM.
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Yactuna 3 ct. 73, 4. 1, 2 ct. 74 T'KY nepenbauae, o maiino J{I1 nepeGyBae B
JEp’KaBHIM BJIACHOCTI M 3aKpIIUIIOETBCS 3a TaKUM MIJIPUEMCTBOM Ha Mpasi
rocnogapcbkoro BinanHs. Bianosizno nmo 4.1 cr.74 TKY Il Hece
BIIMOBITAIBHICTh 3@ HACHIIKU CBOEI MISJIBHOCTI BCIM HaJCKHUM HOMY Ha MpaBl
roCroAapchbKoro BiIaHHS MalHOM.

Maiino AT nHanexuTh oMy Ha mpaBi BiaacHocTi. Brim, nns gepxxkaBuux AT
OyBalOTh TEBHI BUHSTKH, CTOCYIOTHCS BOHH, AK NPAaBWIO, TaKUX CYO’ €KTIB, SK
HalioHanbH1 Ta aepxasHi akuioHepHi komnanii (HAK 1 JTAK). I. A. CeniBaHosa,
JOKJIAJIHO aHAJI3YIOUM MHUTAHHS MAaWHOBOIO pEXUMY IUX Cy0’€KTiB, 3a3HAYa€ , 110
npoleaypa iX CTBOPEHHS 3HAYHO BIAPI3HAETHCA Bl MPOLEAYypH IMpUBATU3AIlll YU
Koprnopatu3zaiii, gaktuyHo i AT cTBoproBanucs B 0COOIMBOMY MOpSAKY. MaitHo
TaKMX TOBAPUCTB (OPMYBAJIOCS LUISIXOM MEPENaHHs A0 iX CTaTYTHOTO (OHIY MaiiHa
Jep>KaBHUX MIANPUEMCTB (OpraHizaiii) Ta axkuii KOpnopaTU30BaHUX IMIANPUEMCTB
1iIoi ramysi (migranysi) ekoHoMmiku. [Ipuyomy maitHO mepenaeTbcs 10 CTATyTHHUX
dounie HAK/ JIAK, 1 Bu3HaeThCcs iX BIACHICTIO, a aKIii KOPHOPAaTHU30BAHUX
MIANPUEMCTB, X04a M MEepeiaroThCsl 10 CTaTyTHOrO (POHIY, HE CTAIOTh BJIACHICTIO
HAK / JAK, xoua € ¥ BHIIAJKH, KOJIM BOHM BH3HAIOThCS BIIACHICTIO. B TOM e yac
HEMOOJMHOKI BHIMAJKH, KOJM JEp’KaBHE MaWHO MepefaeTbcsi HE J0 CTaTyTHOIO
douny JTAK (HAK), a Ha #ioro Oananc, 63 BUSHAUEHHS MpaBa TOBAPUCTBA, IKE BOHO
Mae BIJHOCHO Takoro MaitHa. B 1mbomy pasi, sk yBaxkae I. A. CeniBaHOBa, MOXHa
CTBEpUKYBaTH, IO Take MaiHO He mnepeunuio y BracHicte HAK (HAK) 1
3aJIMIIAETHCS IEP>KaBHOIO BiAacHICTIO, skuM JIAK Bosiozie Ha TpaBi rocro1apchbKoro
BimanH# [6; c. 216-217].

CratyrHmii kamitaa /(I yTBOpIo€TbCS YIIOBHOBaXEHUM OPraHoMm, 10 cepu
YIPaBIiHHS SIKOTO BOHO HalleXUTh. PO3MIp CTaTyTHOTrO KamiTajqly JAep»aBHOIO

KOMCpHiﬁHOI‘O HiJIHpI/I€MCTBa BCTAHOBJIIOE€THCA  3a3HAYUCHUM  YIIOBHOBAXKCHUM
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opranoMm. CraryTHuil Kamitan aepxkaBHoro [Il miandrae cruiati g0 3aKiHYEHHS
NEepIIOro POKYy 3 JHS JEp:KaBHOI peecTpalii Takoro MiANpUEMCTBA. 3aKOH HE
BHU3HAYa€ MIHIMAIbHOTO pO3MIpy JJIsI CTaTYTHOTO KamiTajlly —JAep>KaBHOIO
HiANPUEMCTBA.

Binnosinuo 10 4.1 cr. 14 3akony npo AT MiHIManbHUI PO3MIp CTaTyTHOTO
KaIiTany aKI[IOHEpHOTO TOBAPUCTBA CTAHOBUTH 1250 MiHIMaNbHUX 3apOOITHUX IUIAT,
BUXOJIIYM 13 CTaBKM MIHIMaJIbHOI 3apOOITHOI MJIaTH, 10 Al€ HA MOMEHT CTBOPEHHS
(peectpariii) akiioHepHOro ToBapucTBa. BimmorigHo g0 4. 3 c1. 11 3akony npo AT
CTaTYTHUW KamiTaJl TOBapUCTBAa Ma€ OYTH MOBHICTIO CIUIAYEHUH IIe 10 JaTH HOro
peecTpallii — TOYHilIe 0 AaTH MPOBEACHHS 3arajibHUX 300piB 3aCHOBHUKIB, HA SIKUX
Oyne mnpuiMartucs pIIMIEHHS MPO CTBOPEHHS TOBApUCTBA Ta 3aTBEPIKYBaTUCA
PE3YNbTATH MEPUIOTO BUITYCKY aKIIii.

[Ilogo aepkaBHOTO MiANpPHEMCTBA, Ha BiAMiHYy Bim AT, He BCTaHOBIICHO
HOPMH, CIIPSIMOBAHOI Ha 30epexeHHs] BapTOCTI YUCTUX aKTUBIB. PaHile Taka HopMa
icnyBana y I'KY —u. 4 ct. 75 'KV nepenbauana, 1mo «y pasi SKIIO BapTICTh aKTHBIB
JEp’KaBHOTO KOMEPIIMHOr0 MIANPUEMCTBA 3a pe3yJbTaTaMd MOro AisUIBHOCTI
BUSIBUTBCSI MEHIIIOIO, HIK pO3MIp cTaryTHOTO GOHAY, TNepeadadyeHuid CTaTyTOM
MIANPUEMCTBA, OpraH, 10 chepu YNpaBiiHHA SIKOTO BXOAUTH AaHE MIAIPHEMCTBO,
3000B's13aHUI MPOBECTU B YCTAHOBJICHOMY 3aKOHOJABCTBOM IMOPSAKY 3MEHIIEHHS
Horo crarytHoro (oHIy, ajge He HUXK4YE BCTAHOBJIEHOTO MIHIMAJIBHOIO PO3MIPY
cratytHoro Qouay». Btim, 3akonom Big 11.04.2011 poxy mo I'KY Oynu BHeceHi
3MiHU ¥ BIAMOBIAHA HOpMa OyJia BUIAJICHA.

Hlono AT icHye 1mina HU3Ka MpaBui Ta OOMEXKEHb, CIPSIMOBaHA Ha 3aXHUCT
YUCTUX aKTHBIB TOBAPUCTBA BiJl 3MEHILICHHS:

1) AT He MOXe BUIUIAUyBaTH JUBIICH]IU, SIKIIO BIACHHUM KamiTajl TOBapUCTBa

MEHIIIUM, HDK CyMa HOTO CTaTyTHOTO KalliTally, PE3€PBHOTO KaIliTaly Ta PO3MIpy
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MEePEeBUIICHHS JIKBIAAIIHOT BApTOCTI NPUBLICHOBAHUX aKIIA HAJl IX HOMIHAJIBHOIO
BapTicTio (1. 1 4. 1 cT. 31 3akony npo AT);

2) AT He Moxe 3AIMCHIOBATH BUKYIl CBOiX aKIlii, SKIIO BJIaCHUM KamiTaj
TOBapHCTBA € MEHIIUM, HIXK CyMa MOTro CTaTyTHOTO KamiTally, pe3€pBHOI0O KamiTany
Ta po3Mipy NEPEBUILCHHS JIKBIAAIIMHOI BapTOCTI MPUBLICHOBAHMX aKIid HaJ ix
HOMIHAQJIBHOIO BApTICTIO, a00 CTaHE MEHIIMM BHACIIOK TaKOro BUKYNY (BTIM, AJis
nepxkaBHoro AT Take oOOMEXeHHS HE Ma€ 3HAueHHsA, aJ)Ke BOHO HE MOXKe
3/IIHCHIOBATH BUKYII aKI[iil y CBOTO aKI[iOHEpa-IeP>KaBH ).

3) Skwmo micns 3aKiHYEHHS JPYroro Ta KOKHOrO HAacTymHOro (hiHAHCOBOIO
POKY BapTICThb YUCTHUX AKTHBIB aKI[IOHEPHOT'O TOBAapHCTBA BUSBUTHCS MEHIIOI Bij
CTaTYTHOT'O KaIiTajay, TOBapUCTBO 3000B'si3aHE OrOJIOCUTH MPO 3MEHIIEHHS CBOIO
CTaTYTHOTO KamiTally Ta 3apeecTpyBaTH BIAMOBIAHI 3MIHM JO CTaTryTy y
BCTAHOBJICHOMY MOPSAKY. SIKIIO BapTICTh YUCTUX AKTUBIB TOBAPUCTBA CTAE€ MEHILIOIO
Bil MIHIMaJbHOTO PO3MIPY CTaTyTHOI'O KamiTalxy, BCTAaHOBJIEHOIO 3aKOHOM,
TOBapHUCTBO miassirae JikBigamii (4. 2 ct. 155 HusinbHOro Kogekcy Ykpainn).

Jlep>kaBH1 KOMEPIIIHI MIANPUEMCTBA YTBOPIOIOTh 3a PaxyHOK MPUOYTKY
(moxony) cmemiaabHi (UILOBI) ¢oHAM, TpU3HAYEH] JUIsI TMOKPUTTS BUTPAT,
MOB'I3aHUX 3 IX AISUIBHICTIO: aMOpTH3aliiHUK QOHI; HOHJ PO3BUTKY BUPOOHUIITBA;
dbona cnoxuBaHHA (OmaTu mpaill); pesepBHUM (QoHa; iHIIT (OHAM, NepeadaydeHi
cTaTyroM mianpuemMctBa. I[lopsSaok BHKOpPHCTaHHS UUX (OHIIB BU3HAYAETHCA
BIJIMOBITHO /10 3aTBEPXKEHOT0 (hiHAHCOBOTO IJIaHY.

3akoHoM npo AT peryntoeTbcsi CTBOPEHHS Jidiie pe3epBHOro ¢ponay. Brim, B
AT, sixe BHUITyCKa€ TUIbKHM MPOCTI akilii, MOxe He (GOpMyBaTHUCS PE3EPBHUM KamiTall.
PezepBHuil kamiTasi 00OB’SI3KOBO (OPMYETHCS JIMIIE B TUX TOBapHUCTBAaX, SKi

BUITYCKalOTh NpuBuIeioBani akuii (ct. 19 3akony npo AT). Ane nepxaBui AT He
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BUITYCKalOTh IpuBLIeiioBaHi akuii. Tomy mns nepxaBHux AT ¢dopMyBaHHS 1HIIMX
(GhoHIB, KPIM CTATYyTHOTO, HE € 000B’ I3KOBUM.

JIT 3000B’s3aHe cKiIagaTH W BUKOHYBaTH PiYHUI Ta 3 NMOKBapTAJIbLHOIO
Po30MBKOI0 (piHAHCOBMI IUIAH HA KOMKeH HacTynmHui pik (4.1 cr. 75 TKY).
diHaHCOBMI TIUIaH MIJJISATa€ 3aTBEP/PKEHHIO 70 | BEpecHs pPOKy, IO TMepeaye
IUIAHOBOMY ILOAO MIANPHUEMCTB, HI0 € CYO'€KTaMU NPUPOJAHUX MOHOIOMIN, Ta
MIANPUEMCTB, IJIAHOBUI PO3paxyHKOBHUM 00CAT YMCTOro NPUOYTKY SKUX MEPEBUIIYE
50 minbiioHIB rpuBeHb, — KabiHeTom MiHicTpiB YKpaiHu; IHIIUX TIAIPUEMCTB —
opraHamu, 0 cepu yrpaBJiHHS SKUX BOHH HaJIEKaTh.

Yactuna wuwucroro npuOyrky JII 000B’sS3k0BO mepepaxoBYeTbCA 110
nepxaBHoro Oromkety (1.5 Ta 4. 1 ct. 11 3akony «Ilpo ympaBiiHHsA 00’€kTaMu
Jep>KaBHOI BIACHOCTI», [lopsaok BigpaxyBaHHS 10 JIepKaBHOTO OIOKETY YaCTUHU
YUCTOro NpHOYTKY (I0XOAYy) JEpKaBHUMH YHITApHUMHU NIANPUEMCTBAMHU Ta iX
o0'eqHaHHAMU, 3aTBep/KeHUN moctaHoBoro KMV Bim 23 mrororo 2011 p. N 138;
[lopsiok ckiagaHHs, 3aTBEPIXKCHHS Ta KOHTPOJIIO BUKOHAHHS (DIHAHCOBOIO IUIAHY
JEP’)KaBHOTO ~ KOMEPLIMHOr0 Ta Ka3eHHOro MiANPUEMCTBA, TOCHOJAPCHKOIO
TOBAapUCTBa, Y CTaTyTHOMY (oHAI sKoro Outkbine S0 BiICOTKIB akilii (4acTOK, MaiB)
HAJEXUTh JEpKaBi, IO BIAHOCATHCS 10 chepu ynpaBiiHHS AreHTCTBa JAepMaiiHa
VYkpainn).

HepxaBue AT Takox 3000B’s3aHe ckianatu (iHaHcoBui 1miaH (4.5 cr. 89
I'KY) Tta 3a miacyMKamMu KajJeHJApPHOTO POKY MAa€ CIPSMYBAaTH YAaCTHUHY YHCTOIO
npuOyTKYy Ha BUIUIATY AMBIAEHAIB 3T1IHO 3 MOPSAKOM, 3aTBepjxkeHuM Kabinerom
MinictpiB Ykpainu (4. 5 cr. 11 3akony «IIpo ympaBiiHHS 00’€KTaMu Aep>KaBHOI
BIIACHOCTI»).

TakuM uyMHOM, 13 NHUTaHb CKJIaJaHHS (IHAHCOBOTO IUIAHY Ta BUIUIATH

IuBineH 1B paBoBe perymoBanns [I1 ta nepxxaBuux AT maiixe 306iraerbes.
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Binnmosinno g0 ct1. 19 3akony «llpo ympaBniHHA 00’€KTaMu Jep>KaBHOT
BJIACHOCTI» BIIUY)KEHHsSI MailHa Jep>KaBHUX NIANPUEMCTB Ta TOCHOJAPCHKHUX
TOBapHUCTB 13 KOPIIOPATUBHUMU MPAaBAMHU JIepKaBU MOHAA 25 BIJICOTKIB iX CTaTyTHOIO
Karmitainy B Ipoueaypi OaHKpYTCTBa 3IMCHIOETHCS BIAMOBIIHO O 3aKOHOJABCTBA 3
MUTaHb MPUBATU3ALIII.

Hinicauit maitHoBuil komriekc {11 Mmoxxe OyTn mpuBaTH30BaHMIl Y MOPSIKY,
BHU3HAYEHOMY 3aKOHOJABCTBOM PO MPUBATHU3AIIIO (1€ € MIJACTABOO AJI MPUITUHEHHS
JII), 3nanuii B opeHay B TOpsAKYy, BuU3HaueHoMy B 3akoHi «IIpo opeHny
JEep>KaBHOTO MaiiHa», a00 mnepeJaHMii y KOHIECiK0 B TMOPSAKY, BU3HAYCHOMY
3akonom "IIpo konrecii" Bix 16.07.1999 p. (ue € mincraBoro s mikeigamii JI1). B
ycix Bunaakax JII mianarae nmpunuuenHto. Y pasi nepenadi [IMK B koniecito
BinOyBaeThes ikBimaris JII, a B pa3i mpuBaThzamii yu mepenadyi B OpEeHAY —
MPUNUHEHHS 3 MpaBOHACTYNHUUTBOM. MaitHo AT He Moxke OyTH B HHOTO BUIIYYEHE,
OCKUIbKM € BJIACHICTIO TOBApUCTBA, 1 Lie 3a0e3neuye CTaOUIbHICTh ICHYBAaHHA II€i
opraHizaiiiHo-1paBoBoi (GopmMH, 1, BIAMOBIIHO, OUIBII BHUCOKHM CTYMiHb 3aXHUCTY
IHTEpeCiB KPEAUTOPIB 1 MPAIIBHUKIB TOBAPUCTBA.

I II1, 1 nepxaBue AT HecyTh BIINOBIAANIBHICTH 3a CBOIMH 3000B’s3aHHAMHU
HaJIeXKHUM 1M MaiHOM, yTiM, 3akoH «IIpo BBeIEeHHS MOpATOpil0 HAa MPUMYCOBY
peasnizaiito MaifHa) BCTAHOBJIIOE MOPATOPiil HA 3aCTOCYBaHHS MPUMYCOBOI peasizaiii
maiina JII1 Ta rocnolapcbKuX TOBAPUCTB, Y CTAaTYTHUX (POHIAX SIKUX YAaCTKa JACP>KaBU
CTAaHOBUTH He MeHme 25 BincoTkiB. Ilig mnpumycoBoro peamizaiicio MalHa
MIANPUEMCTB PO3YMIETHCS BIAUY>KEHHS O0O0'€KTIB HEPYXOMOIo MaiiHa Ta I1HIIMX
OCHOBHHUX 3aC001B BUPOOHUIITBA, 110 3a0€3MeUyI0Th BEICHHS BUPOOHUYOI 1sIIBHOCTI
MMM TANPUEMCTBAMH, a TAaKOX akIlid (4acTok, maiB), IO HaJeKaTh JepkaBi B
MaiHI 1HIIMX TOCHOJAPCHKUX TOBAPUCTB 1 MepeaHi 10 CTaTyTHUX (OHAIB LHX

HiJIHpI/I€MCTB, SAKIIO TaKe BiII‘IY)I(CHHH 3HiﬁCHIO€TBC$I HUJIAXOM 3BCPHCHHS CTATHCHHA
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Ha MaiHO OOp)KHHMKa 3a pIIIEHHAMH, [0 NIAJIAraloTh BUKOHAHHIO JlepxaBHOIO
BUKOHABUYOIO CIIYk0010, KpiM pII€Hb II0JI0 BUILIATH 3apOOITHOI MJIaTh Ta 1HIIMX
BUILJIAT, 1[0 HaJeXKaTh MPALIBHUKY y 3B'I3KY 3 TPYJAOBUMH BIAHOCHMHAMHM, Ta PIIICHb
010 3000B's13aHb OOp)KHHMKA 3 TepepaxyBaHHS (OHIAM 3araJlbHOOOOB'SI3KOBOTO
JIEP>KaBHOTO COIIAJIBHOTO CTpaxXyBaHHsS 3a00pPrOBaHOCTI 31 CIUIATH BHECKIB JI0 ITUX
donxiB, sxa BuHUKIA 10 1 ciyas 2011 poky, Ta 3 mnepepaxyBaHHS OpraHam
[lenciiinoro ¢onay VYkpaiHu 3a00proBaHOCTi 31 CIUIATH €JAMHOTO BHECKY Ha
3arajJbHO00OB'I3KOBE Jep>KaBHE COLIaJIbHE CTPAXyBaHHS.

3. O0MesKkeHHS Ta 0COOJIMBOCTI FOCIOAAPCHKOI JiAJILHOCTI.

AHani3 4YMHHOTO 3aKOHOJABCTBA JO3BOJISIE BU3HAYUTH TaKli OCOOJUBOCTI B
JISUTBHOCTI IEP>KaBHUX MIATPUEMCTB:

1) HAIl 3000B'si3ane mnpuiiMaT Ta BUKOHYBaTH JOBEAEHI 10 HBOTO B
YCTAaHOBJIEHOMY 3aKOHO/IaBCTBOM MOPSAKY JA€p>KaBH1 3aMOBJICHHS.

2) JII ve mae mpaBa 0€30MJIaTHO MEpeaaBaTH HaJeKHE HOMY MailHO 1HIIUM
IOPUAMYHUM 0C00aM 4M rpoMajisiHaM, KpIM BUIMAJIKIB, Iepe10auyeHuX 3aKOHOM.

3) MAII mae npaBo BiuyXyBaTH MalHOB1 00'€KTH, 110 HAJIEXATh 10 OCHOBHUX
dboHaiB, NHIlIEe 32 MONEPETHHOIO 3r0/I0I0 OpraHy, 10 cepu YIpaBiiHHS SKOTO BOHO
HAJIEXHTh, 1 JIUIIE HA KOHKYPEHTHHUX 3acajax, SKIIO 1HIIe HE BCTAHOBJIEHO 3aKOHOM.
Posnopsipkatucs B iHIIME ciocid MaitHOM, 1110 HAJICXKHUTh 10 OCHOBHUX (GoHAiB, J(I1
Ma€e MpaBo JIMIIE B MeXaX MOBHOBAXKEHb Ta B cmoci0, mo nepexadadeni ['KY rta
IHIIUMHU 3aKOHamMHu. BiguyXeHHS HepyXoMOro MaiHa, a TaKOoX MOBITPSHUX 1
MOPCBHKHUX CYJI€H, CyJIeH BHYTPIIIHBOTO TUIABAHHS Ta PYXOMOI'O CKJIaay 3aJI3HUYHOTO
TPaHCHOPTY 3IMCHIOETHCS 32 YMOBHU JOJIaTKOBOI'O MOTOJKEHHS B YCTAHOBIEHOMY
nopsaaky 3 GOHIOM aep:KaBHOrO MaitHa Y KpaiHu. DOHI JepKaBHOIO MaliHa Y KpaiHU
BUCTYIIA€  OPraHi3aTOpoOM TMPOAAXKY HEPYyXOMOIro MalHa B MOPSAKY, WIO

BcTaHOBMIOeThCA Kabinerom MinictpiB Ykpainu. Komru, ogepikani Bil Hpojaxy
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MalHOBUX O00'€KTIB, IO HalexaTh A0 OCHOBHMX (oHaiB JII, BUKOPHUCTOBYIOTHCA
BIJIMOBIHO [0 3aTBEPIKEHOTO (PIHAHCOBOTO IUIAHY, SAKIIO 1HIIE HE TependayeHo
3akoHoM. Komtu, omepxaHi BiJ MPOJa)Xy HEPYXOMOTO MaifHa, 3a BUpPaxXyBaHHSIM
0anaHCOBO1 (3aJIMIIIKOBOi) BapTOCTI TaKOr'O0 MaifHa, SKIIO 1HIIE HE BCTAaHOBJICHO
3aKOHOM, 3apaxoOBYIOThCS A0 3arajbHoro ¢ouay JlepxaBHoro OrokeTy YKpaiHu
(opsimox Bimuy>KeHHsS O0'€KTIB J€p>KaBHOI BJIACHOCTI, 3aTBEPKEHUIN MOCTaHOBOIO
Kabinery MinictpiB Ykpainu Big 6 yepBHsi 2007 p. N 803; Ilopsanok npuiHATTA
ATEHTCTBOM JepkMaiiHa YKpaiHM pillleHb II0J0 BiAUYKEHHs JEep>KaBHOI'O MaifHa,
3aTBepKEHUI Haka3oM AreHTcTBa JepkmaitHa Ykpainu Big 02.02.2012 N 10).

4) JII He MOXYTh BUCTYNATH 3ACHOBHUKAMM CY0’€KTIB rocnoJaproBaHHA
(dexkper KMV "IIpo BHopsiakyBaHHsS MJISUIBHOCTI CYO'€KTIB MIANPUEMHHIIBKOT
JISUTBHOCTI, CTBOPEHUX 3a y4dacTiO jAepxaBHUX mignpuemctB" Big 31 rpyans 1992
poky N 24-92).

5) AII wmosxe 3piiicHIOBaTH CHOMCAHHA 3 OajJlaHCy HE MOBHICTIO
aMOPTU30BAaHUX OCHOBHUX (POHJIIB, @ TAKOK MPOBOAUTH MPUCKOPEHY aMOPTHU3ALil0
OCHOBHHUX (DOH/IIB JIMIIIE 32 3r0JI00 OpraHy, 10 chepH YIpaBIiHHS SIKOT'O BXOJIUTb.

6) MII camoctiiiHO 3IIACHIOE 3acTaBy MaiiHa, 3a BHUHSATKOM IIUTICHOTO
MaiHOBOTO KOMILJIEKCY MIJIPHEMCTBA, HOTO CTPYKTYPHHX MiIpO3AUTIB, OyIiBeNb 1
CIOpY/, 3acTaBa SIKUX 3IMCHIOETbCS 3 JIO3BOJY Ta Ha yMOBaX, MOTOKEHHX 3
OpraHoM, YIOBHOBa)KEHUM YIIPABISATH BIANOBIIHUM JEp:KaBHUM MaiiHOM (cT. 4, 11
3axony «IIpo 3actaBy»).

7) Hexinbka JII MoxyTs OyTu o00'eqHaHi 3a pINICHHSIM BJIACHUKA
(YOBHOBaXXEHOTO HUM OpraHy) y Jiep>KaBH1 TOCIIOAAPChKi 00'e THAHHS.

8) Ilepenaua maiina JII1 B opeHay 371MCHIOETHCS B CIELIATILHOMY MOPSAKY,
BusHaueHoMy ['KY Ta 3akonom "IIpo opeHay epKaBHOro Ta KOMyHaJIbHOTO MaiiHa"

Bia 10 kBiTHS 1992 poky N 2269-XI1I.
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9) HepxaBHi (KOMyHaJbH1) MIAMPUEMCTBA 32 HASIBHOCTI MIiJCTaB 3000B'sA3aH1
BXKUTHU 3aXOJIB LIOJ0 CTSATHEHHS B MOPSJKY perpecy 30MTKIB 3 IHIIMX CYO'€KTIB
rocrnofapioBaHHsi a00 CTATHYTH 30UTKM 3 BHHHHMX IMpaIIBHUKIB MiIINPUEMCTBA
BIJIMOBIIHO /10 BUMOT 3aKOHOAaBCTBa mpo mpairto (ct. 228 ['KY).

o crocyeThest AT, TO 0OMEXKEHHS IIOAO 1X TOCMOAAPCHKOT NISNIBHOCTI MOKHA
MOJUINATHU Ha Bl TPYMH:

a) oOMexeHHs, 1110 Jit0Th cTocoBHO BCix AT (ycranoBieHi 3akoHoM npo AT —
70 TaKMX MOXHa BITHECTH CIELiajbHI MpaBUiia yKIaJCHHs 3HAYHUX MPAaBOYUHIB Ta
MPaBOYMHIB 13 3a1HTEPECOBAHICTIO, NepeadayeHi po3auiom 13 3akoHny);

0) oOMeXeHHsI, 10 A1I0Th JIMIIe o0 aepxaBHUX AT:

— wvactuHa | cr. 11 3akony «lIpo ympaBiaiHHS 00’ €KTamMH JepkKaBHOI
BJIACHOCTI» mependavae, mo jAepkaBHe AT, yTBopeHe B Npoleci NEpEeTBOPEHHS
nepkaBHOTO mignpuemctBa, 100 BIACOTKIB aKIliid sIKOTO HajleXaTh JIEpXKaBl, HE Mae
npaBa O€30IUIATHO TMeEpeaaBaTH 3aKpilyieHe 3a HUM MaWHO IHIIUM HOPUAMYHUM
ocobaM uM TrpoMajsHaMm, KpiM BUIAAKIB, MepeadaueHuX 3aKkOHOM. BimuyxxyBatu
MaiHO, 110 HAJIEKUTh J0 OCHOBHMX (GOHAIB, nepxkaBHe AT mae mpaBo Juiie 3a
MOMNEPEIHbOI0 3TOAO0K0 OpraHy, SKHM 3IICHIOE YIPABIIHHSI KOPIOPATUBHUMHU
npaBaMu JEp>KaBH, 1 JIUIIE HA KOHKYPEHTHUX 3aca/iaX, SKIIO 1HIIE HE BCTAHOBJICHO
3aKoHOM. Posmopspkatucs B IHIIMN CMOCi0 MalHOM, IO HAJEKUTh 10 OCHOBHMX
donais, nepxkaBHe AT Mae mpaBo juille B Mexax NOBHOBaXEHb Ta CIIOCOOOM, sKi
nependayeHi 3aKOHOM.

— AT, cTBOpeHe B mpolieci Koproparusailii, Bl akiii sKoro nepedyBarTh y
Jep>KaBHIM BIACHOCTI, 3A1MCHIOE 3aCTaBy HAJIEKHOTO HOMY MaifHa 3a MOTrOKEHHSM 3
OpraHoM, sSIKMil 3A1MCHIOE YNPaBIiHHA KOPIOPATUBHUMHU MPAaBAMH JIEPKABU B LILOMY
TOBapHUCTBl, y TOPSAIAKY, MNepeadadyeHoMy Mg JAepxkaBHUX mianpueMcts (cr. 11

3akony «IIpo 3actaBy»).
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4. Opranu ynpasJiiHHS.

Bianogiguo 10 4. 6 cT. 73 I'KY opranom ynpapiiHHS A€p>KaBHOTO YHITApHOTO
MIANPUEMCTBA € KEPIBHUK MIANPUEMCTBA, SIKUWA MPU3HAYAETHCS OpraHoM, A0 cepu
YIPaBIIIHHS SIKOTO BXOJIUTH MiMPUEMCTBO, 1 € MI3BITHUM [[LOMY OPTraHOBI.

KepiBHUK mpalitoe Ha MiACTaBl KOHTPAKTY, TUMOBa (popMma sIKOTro 3aTBEepKeHa
KMV (TunoBa ¢opma KOHTpAKTy 3 KEPIBHHUKOM MIJIPUEMCTBA, IO € B JE€pHKaBHIM
BJIACHOCTI, 3aTBep/keHa moctaHoBoio KabGinety MinicTpiB Ykpainu Big 2 ceprHs
1995 p. N 597). Kepiuuku Il moxBapramy g0 25 4yuciia MicsIls, 10 HAacTae 3a
3BITHUM NEPIOJI0OM, TMOJAI0Th OpraHaM, YHOBHOBA)KEHHUM YIIPABJISATH BiIMNOBIIHUM
Jep>KaBHUM MalHOM, 3BIT PO BUKOHAHHS MOKA3HUKIB, MepeadaueHuX KOHTPAKTOM.
PiyHuii 3BIT po BUKOHAHHS 3a3HAYEHUX MOKA3HUKIB MOJAETHCA A0 15 JAH0TOrO poOKy,
10 HACTa€ 3a 3BITHUM.

VYcTaHOBIEH] TOKa3HUKU Ta (PIHAHCOBUH IJIaH, a TAKOX 3BITHICTh € (PAKTUYHO
TUMH €JUHAMH BaXXEJISIMHU, SIKI OOMEXYIOTh ASUIBHICTh KEPIBHUKIB JAEPiKaBHUX
NIANPUEMCTB. SIK CBIIYMTH MPAKTHKA, LUX Ba)KeJiB a0COJMIOTHO HEIOCTaTHHO JIs
TOro, mo0 3abe3neyuTH aJeKBAaTHUN TMPOLEC KOPHOPATUBHOIO YIMPABIIHHA Ta
e(eKTUBHUN €KOHOMIYHHUI PO3BUTOK.

Cucrema koprnopatuBHoro ympaiiHHg B AT € nHabarato CKIagHIIION.
OyHkIii 3aranpHUX 300piB y gaepxaBHuX AT BHUKOHYe JepKaBHUM oOpraH
ynpasiinHs. 3akoH «[Ipo ynpaBiiHHS 00’ €kTaMu JIep>KaBHOI BIACHOCTI» Niependayae,
10 Jep>KaBHUM OpraH BUKOHYE Taki (yHKIIIT Oe3mocepe/IHbo, 6€3 CKIMKaHHS 300piB
aKL1OHEpiB, SKIIO KOPIOpaTHUBHI MpaBa Jep:kaBH CTaHOBISATH 100 BIACOTKIB Yy
CTaTYTHOMY KaIliTaJlli TOCMOAApChKO1 opraHizaiii (To0TO Ha IbOMY PiBHI ICTOTHUX
BiaminHOcTel Mixk AT ta JII1 HEMAaE).

Ane, B AT 000B’A3KOBO CTBOPIOETHCS HATJISAIOBA / CIIOCTEpEkHA pana [7], a

TaKOX MOXe OyTH CTBOpEHUH SK OJHOOCIOHMII BHMKOHABYMM oOpraH, Tak 1
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konerianpHuid. IlepenOaueHe TakoX CTBOPEHHS peBi3iiiHOT Komicii. IcHyBaHHsA
HarJIAI0BOiI paju Ta KOJIETIaJbHOTO BHKOHABYOTO OpraHy, a TaKoX peBI31MHOI
KOMICii, pOOUTh OUIbII BUBAXKEHUM IPOIIEC MPUNUHATTS pillIeHb Y TOBAPUCTBI, 3HIMAE
PU3UKH, 1OB’A3aH1 3 OJHOOCIOHUM KEPIBHUIITBOM.

S. BaHkpyTCTBO.

Crarts 96 3akony «IIpo BiTHOBJIEHHS MJIATOCIPOMOXKHOCTI OOp>KHUKa abo
BU3HAHHS KOTr0 0AaHKPYTOM» BCTAHOBIIIOE CHUIbHI OCOOIMBOCTI BUSHAHHS OAHKPYTOM
monao AIl Ta iHIIKUX MIANIPUEMCTB, Y CTaTyTHOMY KamiTall SIKMX YacTKa JAep>KaBHOI
BJIACHOCTI nepeBuiye 50 BiICOTKIB, TOOTO U JjIs akiioHepHUX ToBapucTB 13 100 %
JEp’KaBHOI0 YacTKOI0. TakuM 4uHOM, y LI cdepi BIAMIHHOCTI BiJ LIMMHU JIBOMa
opratizaliiHUMHu (OpMaMH BiICYTHI.

[lincymoBytouM BHILlE BHUKIAJEHE, 3a3HAUYMMO, II0 HAa CBOTOJHI MIXK
opranizauiinumu gopmamu JI1 ta gepxkaBHoro AT yce 1€ iCHYIOTh BIIMIHHOCTI,
AK1 CTOCYIOThCS TIEPEBAKHO MPOIEAYPH CTBOPEHHS, PEXKUMY MaiiHa / TOCIOAapChKOT
TISUTBHOCTI Ta TNUTaHb KOPIOPATUBHOTO yHpaBiiHHA. BTiM, Ti oOMexeHHd, sKi
CTOCYBAJIUCSl MOIJIMBOCTEN YKJIaJCHHS NMPaBOYMHIB Ta 3A1MCHEHHS IHIIUX Olepamin
13 MallHOM IMX CYO’€KTIB € Maibke onHakoBuMu. ToOto dopma JIII Bke He €
YHIKaJbHOIO (POpPMOIO, CIPSMOBAHOIO HA 3aXHCT caMe JIepKaBHOI BIACHOCTI, T1 XK
¢byHKUIT ycnimHo BUKOHYE (popma aepkaBHoro AT.

VYTim, nopiBasiHO 3 AT dopma nepkaBHOTO MiANPUEMCTBA BOAYAETHCS TAKOIO,
0 HE BIANOBIJA€ CY4YaCHUM BHMOraM IIOAO 3aXUCTy IHTEpECIB JEp)KaBU SK
aKiuioHepa — JJid Hei He BCTAHOBJIEHO MPaBUJI IIOAO0 30€peKEHHSI YUCTUX aKTHUBIB, ii
BHUKOHABY1 OpraHu A1I0Th 0€3 ypaxyBaHHs IPAaBWII 3A1MCHEHHS 3HAYHUX [TPABOUYMHIB 1
MPaBOYMHIB 13 3aIlIKaBJIEHICTIO. BUIbIl TOro, TiI BaXKeli, MO 3aCTOCOBYIOTHCS B

KopriopaTuBHOMY mpaBi aisg AT s 3a0e3neueHHs €()EKTUBHOTO KEPIBHHUIITBA Ta
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YCYHEHHS PHU3UKIB Yy AISUIBHOCTI OpraHizaiii nuisixoM (OpMyBaHHS BUBaXXEHOI Ta
30aJ1aHCOBaHOT CUCTEMH KOpIiopaTuBHOrO ynpasiinHg B JI1 He 1i0Th.

VYpaxoBytoun 11e, BBaxkaemo, 1o Taka gopma, ax I, € aiiicHo 3actapinoro, He
BIJIMOBi/Ia€ BUMOT'aM Cy4acCHOTO PUHKOBOT'O O0IT'Y 1 HEMAa€ CEHCY B ii 30epekeHH] Ha
MaioyTHe. BTim, mpouenypa tpancdopmartii JI1 B AT ta iHmi oprasizauiiiai gpopmu
Mae OyTH MOCTYNOBOIO 1 3aBEpUIMTHUCS 13 BUKOHAHHSM MpOrpaMH MpUBATH3ALIL
JEp/KAaBHOTO MalHa.
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OPI'AHU3ALIMOHHO-ITPABOBBIE ®OPMbI 'OCYJJAPCTBEHHOTI'O
NPEAITPUATUA U TOCYJAPCTBEHHOT'O AKIIMOHEPHOTI'O OBLIIECTBA:
CPABHUTEJBHO-IIPABOBOUM AHAJIN3

Kubenko E. P.

JlaHHasi CTaThsl TIOCBSIICHA YCTAHOBJICHWIO OTIMYMNA MEXKIY TakUMH (opMaMu, Kak
roCcy/lapCTBEHHOE€ KOMMEpPUYECKOe TMpeANpusiTHE U  akuMoHepHoe obmectBo co 100 %
rOCyJapCTBEHHON J0Jeld B YCTaBHOM KamuTajie. Takke JenaeTcss BBIBOJ OTHOCHUTEIBHO TOTO,
OTpaBJaHO JIM COXpaHEHHE B JICHCTBYIOIIEM 3aKOHOJATENbCTBE TakoW (OpPMBI, Kak
rOCyJapCTBEHHOE YHUTAPHOE KOMMEPUECKOE PEATPHUSITHE.

Kniouegvie cnoea: rOCymapcTBEHHOE KOMMEPHYECKOE MPEINPHATHE, AaKIHOHEPHOE

00111eCTBO, TOCYAAPCTBEHHOE YHUTAPHOE KOMMEPYECKOE MPEAIIPUSTHE.

THE FORMS OF INCORPORATION OF THE STATE ENTERPRISE AND THE
STATE JOINT-STOCK COMPANY: COMPARATIVE ANALYSIS

Kibenko O.R.

This article is devoted to the defining of the differences between such forms of incorporation
as state commercial enterprise and joint-stock company with 100 % state participation in the
statutory capital. Their foundation procedure, property regime, liability under commitment,
formation of authorised capital, limitations and particular qualities of economic activity, governing
bodies are examined. Questions on preparation of financial plan, dividend disbursement to the state-
owned enterprises operating competitively and government corporations are interrogated. The
author paid attention to the complexity of the system of the corporate governance in the government

corporation. It is also made a conclusion on the legislation connected to the necessity of such form
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of incorporation as state unitary commercial enterprise which is not a unique form directed to the
defense of state property and does not satisfy the demands of the existing in the present market
turnover.

Keywords: state commercial enterprise, joint-stock company, state unitary commercial

enterprise.
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