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KPUTEPII BU3SHAUEHHSI
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IMocTanoBka nmpo6iaemu. JloctarHbOIO (ajie HE BU-
KIIIOYHOI0) YMOBOIO BH3HAYCHHS MICIISI 3HAXOKCHHS
LEHTPY JKUTTEBUX 1HTEpeCiB (i3MUHOT 0cOOH € Micle
MOCTIMHOTO MPOXKUBAHHS WICHIB 11 ciM’1 abo i peectpa-
ii sk cy0’€eKTa MiAMPUEMHHIIBKOT AisIbHOCTI. K10
HEMOIMBO BU3HAUYUTH PE3UIEHTCHKU cTaTyC (hi3UuHOI
ocobu, ¢piznyHa 0co0a BBAKAETHCS PE3UICHTOM, SKIIO
BOHA € TPOMAJTHUHOM YKpaiHH.

BianosinHo 10 ct. 162 [TogarkoBoro Kojiekey Ykpa-
iHu [1] TutaTHUKaMU TOATKY HA JOXOAH (i3UYHHUX 0Ci0
(ramaini — [TADO) e:

1) pizuuna ocoba — pe3ueHT, sika OTPUMYE JOXOAH
SIK 3 JDKepelia X MOXO/DKeHHS B YKpaiHi, TaK 1 iHO3eMHi
JIOXOAN;

2) ¢izuuHa ocoba — HEPE3UACHT, sIKa OTPUMYE JI0-
XOJTU 3 JDKepelia X OXO/PKEHHS B YKpaiHi;

3) MoaTKOBHIA areHT.

YV cBOIO 4epry, BU3HAYEHHS TaKUX MOHATH, 5K «pe-
3UJIEHT» Ta KHEPE3UACHT», HABOAATHCS B CT. 14 [Tonar-
KOBOTO Koziekcy Ykpainu [1]. ®izuuna ocoda — Hepe3u-
JeHT, 3riguo 3 man. 14.1.122 1. 14.1 ct. 14 ITogaTkoBo-
ro KoJeKcy Ykpainu, — 1ie ¢isuuna ocoba, sika He € pe-
3UJCHTOM YKpainu. Pazom 3 tum y miamn. 14.1.213 . 14.1
cT. 14 [NogaTtkoBoro koekcy YKpaiHu 3a3Ha4a€ThCs, 110
¢iznuHa ocoda — pe3uaeHT — 1ie (izuuHa 0co0a, IKa Ma€e
Micile TPOXKUBaHHS B YKpaiHi. Y pasi Ko ¢izuuHa
ocoba Mae MicIe TPOKUBAHHS TAKOXK B 1HO3EMHIH Jiep-
’KaBi, BOHA BBAXKAETHCS PE3UICHTOM, SIKIIIO Taka 0coda
Ma€ Miciie MOCTIHHOTO MPOKUBAHHS B YKpaiHi; SKIIO
ocoba Mae Miclie MOCTIHHOTO MPOKUBAHHS TAKOXK B 1HO-
3eMHIN JIep’KaBi, BOHA BBAKAETHCS PE3UICHTOM, SKIIO
Mae OUTBII TiCHI 0COOUCTI UM €KOHOMIYHI 3B’ 13KH (IICHTD
JKUTTEBUX 1HTEpeciB) B YKpaiHi. Y pasi gKILO JepKaBy,

B sKil (pi3ndyHa 0c0Oa Ma€ LEHTP KUTTEBUX IHTEPECIB,
HE MOXKHA BU3HAYHTH, a00 K0 Qi3uvHa 0coba HEe Ma€e
MICISI OCTIHHOTO MPOXXKUBAHHS y JKOJHIN 3 JepXKaB,
BOHA BBAXKAEThCSI PE3UJICHTOM, SIKIIO NiepedyBae B Ykpa-
TH1 He MeHmIe 183 mHIB (BKIIOYAIOUH JCHD TPHUi3Iy Ta
B1J’131y) MPOTATroM nepioy abo nepioiB MoJaTkoBOTo
poky [1].

AHauni3 ocTaHHixX qociaigxensb i myoaikanii. [Tu-
TaHHS BU3HAYEHHS MOJAaTKOBOIO PEe3UJIEHTCTBA OyJ0
BHCBITJIICHO HacaMIepe]] y MiXKHAPOIHUX TOTOBOpax Ta
B [lomarkoBomy Koziekci YKpaiHu.

IMocranoBka 3aBAaHHs. 3A1iICHEHHS aHai3y BU-
3HAYEHHS [TOJJATKOBOTO PE3UICHCTBA Ta OMOJATKyBaHHS
TPOMaJISH 3 MTOJBIHHNM I'POMaITHCTBOM.

Buxksan ocHoBHOro MarepiaJy. Maremaruuny ¢op-
MyITy BU3HAUCHHS ITOJIATKOBOTO PE3UACHTCTBA (hi3UUHOT
0co0M MOYKHA B1TOOPa3UTH TAaKUM YHHOM:

A+(A+B)+(A+B+C)+(A+B+C+D)+
+(A+B+C+D+E)+(A+B+C+D+E+F)=gG,

Jie A — KpuTepiit Miclis IpoKUBaHHS;, B — kpuTepii mo-
cTiitHOoro Micus mpoxuBaHHs; C — KpuTepiil LeHTpy
JKUTTEBUX iHTEepeciB; D — kputepiii nepedyBanus; E —
KpuTepiil TpomMaasiHcTBa; F — kpuTepiit «mogoaanHs
KOJI31THOCTI PpaBOBOTO CTATYCY»; G — MOAATKOBE PE3H-
JeHTCcTBO. TOOTO 1O BITHOIIEHHIO JI0 BU3HAYCHHS PE3H-
JICHTCTBA Oyb-K01 (Di3UUHOT 0COOM TOCTATHBO JIHTH
JI0 B1JIOMOTO KPHUTEPil0, M0 aBTOMATUYHO BUKIIIOUAE
HEOOXIJTHICTh 3aCTOCYBaHHS BCiX IHIIMX KPUTEPIiB.

V Toit xe yvac miamn. 14.1.213 o. 14.1 ct. 14 Tlonat-
KOBOTO KOJIEKCY YKpaiHU BCTAHOBIIIOE JIEsIKi 0OMEKEHHS
B YAaCTHHI OKpeMHuX Tpyn (izuaHux ocid. Y mepury
4epry Ie CTOCYEThCs HOpMaTuBHUX npunwucis [Toxar-
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KOBOTO KOJICKCY YKpaiHH, sIKi BCTAHOBIFOIOTH CaHKIIIT 32
HasgBHICTh Y 0COOM MOABIHHOTO TpoMajasHCTBA. Tak,
SIKIIIO BCyneped 3aKoHy ¢i3udHa 0coba — TpOMaIsTHIH
VYKpalHi Ma€e TakoXX TPOMAASHCTBO 1HINOI KpaiHH, TO
3 METOIO0 OMOJATKyBaHHS IIUM MOJATKOM Taka ocola
BBA)KAETHCS TPOMAJSTHUHOM YKpalHU, SIKHW HE Ma€ Ipa-
Ba Ha 3aJIiK MMOJIaTKiB, CIUTAYEHUX 32 KOPJOHOM, Mepe/I-
bauenoro nuM Komekcom abo HOpMaMHu MiXXKHAPOTHUX
yron Ykpainu [1].

3 ypaxyBaHHSIM BHKJIAJICHOTO HE 30BCIM 3pO3yMiIUM
BOagaeThCst 0OMeEKEeHHs, BcTaHoBIeHe [TomarkoBuM KO-
JIEKCOM YKpaiHu Moo 0cid — rpoMajasH YKpaiHu, ki
MaroTh TPOMAaJITHCTBO 1HIIOT AepkaBu. JlilicHo, y Bifmo-
BiJTHOCTI 10 CT. 2 3akoHy Ykpainu «IIpo rpoMaasiHCTBO
YkpaiHu» 3aCTOCOBYETHCS IPUHIIMIT €AMHOTO IPOMAJIsiH-
ctBa. Takuii MPUHIINTI, CepeJT 1HIIOTO, TIOJISTAE B TOMY,
10 TPOMAJSTHUH YKpaiHH, sIKuii HaOyB IPOMaJSTHCTBO
(M IaHCTBO) HIIOT JAepyKaBH ab0 JIeprKaB, y MPaBOBUX
BiTHOCHHAX 3 YKPaiHOI BHU3HAETHCS JIUIIE TPOMAISTHH-
HOM YKpaiHu. Y CBOIO 4epry, sSIKII0 iHOo3eMelb HalOyB
TPOMAJITHCTBO YKpaiHHW, TO y NMPABOBHUX BIJIHOCHHAX
3 YKpaiHOIO BiH BU3HAETHCS JIUIIIE TPOMAITHUHOM YKpa-
iau. Pazom 3 num [lonaTkoBuii koJieke YKpaiHu B TUTaH-
HSIX OIMOJATKyBaHHs JOXONiB (pi3nyHUX 0Ci0 came Ha
Teputopii YKpaiHu 3aCTOCOBYE BUKJIIOYHO KpHUTEPii pe-
3uJeHTCTBA. KpuTepiit rpoMalisHCTBa 0COOH € OCTaHHIM
MIPU BCTAHOBIIEHHI caMme MOJaTKOBOTO PE3UACHTCTBA
(bi3MYHOT 0COOM — MJIATHUKA MOJATKIB 1 32CTOCOBYETHCS
Y BHMAIKaX, KOJM BUKOPUCTAHHS BCiX HIIMX KPUTEPIiB
HE J1a€ 3MOTH JAOCTOBIPHO BCTAHOBUTHU PE3UICHTCTBO
ocoon.

BapTto 3a3HaunTH, 10 CHOTO/IHI OJTHUM 3 OCHOBHHX
MIUTaHb, SIKe BHHOCHTHCS HA PO3IIIS CBITOBOI CITUTBHOTH,
€ IUTaHHS, TIOB’s13aHe 3 YHUKHEHHSM IOJ[BIHHOTO OI10-
JarkyBaHHs ¢i3nyHUX 0ci0. BupileHHs JaHoro nuraH-
HS JISKUTH Y TUTOIINHI B)KEe HE HAalliOHATBHOTO MOIATKO-
BOTO 3aKOHOJIaBCTBA, a TOTPeOy€e OMpAIFOBAHHS OKPEMHUX
MDKHApOJHUX akTiB. Ha Hamn momis, npu BHPIIICHHI
MUTaHHS MOJIBIHHOTO OTOJATKyBaHHS (i3MYHHX OCiO
MIEBHY 3alliKaBJIEHICTh MOXKE CTAaHOBUTH KOHBEHIIisI MK
VYpsagom Ykpainu i Ypsanom Jlepxkasu [3pains «IIpo
YHUKHECHHS MO/IBIHOTO OTIO/IaTKYBAHHS Ta 3alI00iraHHs
MOAATKOBHM YXWJICHHSIM CTOCOBHO ITOJATKIB HA JTOXOIH
Ta Kamitam» (Hagam — Kouseniis) [2].

IIpoBenenuii anami3 Moa0KeHb 3a3HaYEHOT0 HOPMa-
THUBHOT'O JJOKYMEHTA J03BOJISIE TOBOPUTH PO T€, 110 JUIs
uine#t miei Konpennii Tepmin «pesunieHT JloroeipHoi
JepxaBu» o3Hauae Oynb-sSKy 0coly, 110 3a 3aKOHOJaB-
cTBOM Iii€i JlepkaBu Mijsrae ornoNarkyBaHHIO B Hill Ha
MiJICTaB1 MICIS IPOXKUBAHHS, TOCTIHHOTO MiCIIsl TIepe-
OyBaHHSI, MiCIIsl YIIPABIIHHS, MICIIS peecTpariii abo Oy/1b-
SIKOTO THIIIOTO aHAJIOTIYHOTO KPUTEPIIO, a TAKOXK BKITFOUAE

camy o JlepkaBy Ta i Oymb-sKHil MTOJITHKO-aJIMiHi-
CTpaTHBHUH MiPO3/1ia a00 MiCIIeBHI opraH Biaau. Llei
TEPMiH, OJIHAK, HE BKJIIOYAE KOJHY 0CO0y, sKa MiJiirae
OIOJIaTKYBaHHIO B 11ii1 Jlep>kaBi TUIBKH 11010 JIOXOJIIB,
oJiep)KaHMX 13 JpKepen y miil Jlepkasi, abo kamitany,
po3sraioBaHoro B Hiit (cT. 4 Konseniii).

[Ipu moganemomy posrmsani npunucis Konsenii
MOXKHA TIHTH BUCHOBKY, III0 TaHHUI JOKYMECHT BCTAHOB-
JIIO€ TIEBHI 0COOIMBOCTI OMOJATKyBaHHS (pi3UdHUX OCiO,
SKI OJTHOYACHO € pe3uJIeHTaMH YKpaiHu Ta I3paimto.
3 mporo MpuBOAY MONoKeHHsT KOHBEHIIIT MOXKYTh OyTH
KOPUCHHMMH MPH BU3HAUEHH] CTaTyCy TaKUX 0ci0 Ta Bif-
TMIOBIJTHO OCOOJIMBOCTEH OMOJATKyBaHHS IXHBOTO JOXOLY.
OTxe, SIKIO 0coba € pe3uieHToM 000X J[oroBipHUX
Hepxas, ii cTaTyc BU3HA4YA€THhCS BIAMOBITHO JI0 TAKUX
TIPaBHII:

a) BOHA BBaYKAETHCS PE3UICHTOM TUTBKH Tiei Jlep-
’KaBH, JIe BOHA Ma€ OUIBII TiCHI OCOOMCTI ¥ €KOHOMIYHI
3B’sI3KM (LICHTP XKUTTEBUX iHTEpeciB); ko [lepkasa,
y K1l BOHa Ma€ ICHTP KUTTEBHUX IHTEPECIB, HE MOXKE
OyTH BU3HAYE€HA, BOHA BBAXKAETHCS PE3UACHTOM TUIBKH
Tiel Jlep>kaBH, e BOHA Ma€ y CBOEMY PO3TOPSHKEHHI
IMOCTIMHE KHUTIIO;

b) sikio BoHA Mae MOCTiiHE )KUTIO B 000X Jleprka-
Bax 200 HE Ma€ MOCTIHHOTO JKUTIA B J)KOHIH 3 HUX, BOHA
BBYKAETHCS PE3HICHTOM TUIBKH Ti€l JlepkaBu, Jie BoHA
3BUYANHO IPOKUBAE;

C) SIKILIO BOHA 3BUYAHO MpOXKUBae B 000X JlepxaBax
a00 SKILO BOHA 3BUYAIHO HE MPOKUBAE B JKOAHIN 3 HUX,
BOHA BBAXXA€ETHCSI PE3UIACHTOM TUTbKH Ti€i JlepkaBw,
HAaIllOHAJIILHOIO 0CO00I0 SIKOT BOHA €;

d) sK1o BoHa € HalliOHAJIBLHOKW 0c00010 000X Aep-
’kaB a00 SIKILIO BOHA HE € HAIlIOHAJILHOK 0CO000 HKOIHOT
3 HUX, KOMIIETeHTHI opranu Jloroipaux Jlepxap BHpi-
IIYIOTh 1€ TMTAHHS 332 B3AEMHOIO 301010 [2].

3 orsily Ha BUKJIaIeHE MOXKHA JIIATH IT1JTKOM JIOT14-
HOTO BUCHOBKY PO Te, 110 came KOHBEHIII€0 K MiXk-
HApPOJHHUM JJOTOBOPOM, YKJIAJIEHUM MIXK ypsiaaMu YKpa-
THM Ta [3paiiro, nependadaeTbess MOXKIMBICTD (DI3UIHUX
0Ci0 0JTHOYACHO OYTH «HAIIOHATBHOK 0CO00K0» 000X
nepxas (1. «d» 4. 2 cT. 4 Konsenuii). ¥ cBoto uepry,
3anporioHoBaHa B KOHBEHLIT TepMiHOJIOT1S CIIPHSIE ycTa-
JICHHUM IT1JIX0/IaM ITPaBOPO3YMIHHS Ta MPaBO3aCTOCYBaH-
us1. Taxk, 30kpema, okpemi monoxenHs: KoHBeHIIi1 1ai0Th
BU3HAYCHHS TAaKOMY TIOHSTTIO, SIK «HAIllOHAIbHA 0C00ay.
ITix «HAIOHANBHOI 0CO00I0» PO3YMIETHCS OyIb-sKa
(hiznuHa 0c00a, sika Ma€e rpoMaITHCTBO JloroBipHoi Jlep-
aBu (ToO0TO YKpainu Ta I3painto) (miam. «i» m. «g» 4. 1
ct. 3 KoHBeHii).

[IpoBenene pociimkeHHs nojaoxeHb [logatkoBoro
KOJICKCY YKpaiHH Ta MoyiokeHb KOHBEHIIIT 103BOJISIE [Ti-
HTHU BHCHOBKY, III0 TPOMASIHCTBO SIK KpUTEpiil BU3Ha-
YeHHSI TTOJJaTKOBOTO PE3UICHTCTBA (Pi3UUHOI 0codu €
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OCTaHHIM KPHUTEPIEM He JIUIIIE B MEKaX HAI[IOHATBHOTO
MOIaTKOBOTO 3aKOHO/IABCTBA, a i HA PiBHI MDKHAPOIHUX
JIOTOBOPIB. Y TOH k€ 4ac 3 TOKTPUHAIBHOI TOYKH 30py
CHUTYaIlisl HASBHOCTI Y (i3MYHOT 0COOHM OTHOYACHO T'PO-
MaJITHCTBA IEKLIBKOX JEeprKaB I[iKaBa caMe 3 ONIIY Ha
MOJIAJIBIIII TPABOBI HACIIIJIKK JIAaHOTO CTAHOBUIIIA.

VY nanomy Bumnanky KoHBEHIII€10 TPOIIOHYETHCS BH-
pIlIEHHS TAHOTO MUTAHHS B IUIONIUHI B3a€MHUX KOH-
CyNbTAIliil Ta B3aEMHOT 3T0JJ KOMIICTCHTHUX OPTaHiB
000x Jloroeipaux JlepxaB. Pazom 3 TUM BeJbMU KOH-
¢uikTHUM yOauaeTbes nonokeHHs [logaTkoBoro Kogek-
cy YKpaiHu 00 HEMOXJIMBOCTI 3aliKy B YKpaiHi To-
JIATKIB, CIUIAUEHHUX 3a KOPJOHOM (hi3HUYHUMH 0CO0aMH,
SIKi € TpOMaJSTHAMH YKPAiHH i OTHOYACHO FPOMaITHAMH
1HIIOT IepskaBu. 3a TAKOTO MiAXOIY MOPYIIYIOTHCS B3SITI
JIep’kaBor0 YKpaiHa MDKHApOAHI 3000B’I3aHHSI 1010

JBOCTOPOHHBOTO Y3TO/KCHHS OMOATKYBAaHHS TaKUX
rpOMa/IsH.

BucnoBku. [TuTanHs onofaTKyBaHHs pO3IJIslyBa-
HOT Kareropii Gi3uyHUX 0Ci0 MOBUHHO BiOyBaTHCS Ta-
KO 3 JOTPUMAHHSM IIEBHUX MIXXHAPOIHHUX MPUHIIAIIIB.
O/HUM 13 TaKUX TPUHIIMITIB MO>KHA BBAYKATHU 1 IPUHITHII
HeauckpuMiHaiii. [IpakTHYHUM BUPa30M MPUHITUITY
HEMCKPUMIHALIIT B MeKaX po3rIsiHyTOT HaMu KoHBeHIIiT
€ HOPMH CT. 24, SKUMU TMepe0a4eHo, 1110 HaI[lOHAIbHI
ocobu JlororipHoi /lepaBu He MiIATaTUMYTh Y APYTii
Jorogipuiii JlepkaBi Oyzib-sKOMY ONOAATKyBaHHIO a00
OB’ S3aHOMY 3 HUM 3000B’S13aHHIO, K€ € iHIIHUM a00
OUTBIT OOTSKIIMBUM, HIJK ONOJATKYBaHHS 1 OB’ s3aHE 3
HUM 3000B’I3aHHS, SIKUM ITiUIATal0Th 200 MOXYTh ITi/I-
JSIraTy HallioHAJIbHI 0co0M I1i€i 1pyroi [lep:xaBu 3a THX
ke 00CTaBHH, 30KpeMa 010 pe3uIeHIIii [2].
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A. B. [IEPKOBHbBII

couckarens kadeaps! pUHAHCOBOTO MpaBa
HanuoHanbHOTo I0pHANYECKOro YHUBEpCUTeTa MeHH SIpocnasa Myaporo

KPUTEPUHU ONPEAEJEHUA HAJTIOTI'OBOI'O PESUJIEHTCTBA ®U3NYECKHUX JINL]

B cTarbe mccnenyroTcst KpUTepUH ONpeIeeHIs] HaJOTOBOTO PE3UACHTCTBA (hM3MUYECKUX JHI. PaccMarpuBaroTcs

OINpEeNIeNeHUs] TAKUX MOHATUH, KaK «PEe3UJCHT» U «HEPE3UACHT», CKBO3b IPU3MY HAJIOTOBOIO MpaBa U HAJIOrOBOIO 3a-
KOHOZATEJIbCTBA YKpauHbl. Takke BHUMaHUE HAIIPABIECHO Ha yPEryIMpPOBaHUE BOIPOCA JIBOMHOIO IpakJaHCTBA U Ha-
JIOTOOOJIOKEHUSI TAKHX JIMI 9e€Pe3 MEXaHM3MbI MEKIYHAPOJHOTO COTPYIHUIECTRA.

KurwueBsle ciioBa: HaJ'IOFOO6J'IO)KeHI/I€, PE3UACHT, HCPE3UJCHT, HAJIOT, 10XOAbI, HAJIOTOBOC PE3UICHTCTBO, IIPaBOIIO-

HUMaHHUC.
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THE CRITERIA FOR DETERMINING TAX RESIDENCY INDIVIDUALS

Problem Setting. Sufficient (but not exclusive) condition for determining the location of the center of vital interests

of physical persons is the place of residence of her family or her registration as a business entity. If it is impossible to
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determine the resident status of an individual, using the preceding provisions of this subparagraph, an individual is con-
sidered resident if he is a citizen of Ukraine.

Analysis of recent researches and publications. Issues of definition of tax residence was reflected primarily in in-
ternational treaties and Tax code of Ukraine.

Statement of the problem. The implementation of the analysis determine the tax residency and the taxation of citi-
zens with dual citizenship.

Presentation of the basic material. It should be noted that one of the major issues today being submitted for con-
sideration of the world community are questions related to the avoidance of double taxation of individuals. The solution
to this question is not in the field of the national tax legislation, but requires consideration of certain international acts. In
our view, when addressing the issue of double taxation of individuals, a certain interest can represent the Convention
between the Government of Ukraine and the Government of the State of Israel “On avoidance of double taxation and
prevention of tax evasion concerning taxes on income and on capital” (hereinafter — the Convention).

The analysis of the provisions of this normative document suggests that the term "resident of a Contracting State"
means for the purposes of this Convention, any person who is liable to tax under the law of that State therein on the basis
of residence, permanent place of residence, place of management, place of registration or any other similar criterion and
also includes the State itself and its political-administrative subdivision or a local authority. This term, however, does not
include any person who is liable to tax in that State in respect only of income from sources in that State or capital, which
is situated therein (article 4 of the Convention).

Conclusion. The taxation of these categories of individuals should also be subject to certain international principles.
One of these principles is the principle of non-discrimination. The practical expression of the principle of non-discrimi-
nation in the framework of this Convention are the rules of art. 24, which provides that the Contracting States shall not
be subject to the second Contracting State to any taxation or to the related obligation, which is other or more burdensome
than the taxation and related obligations, which are or may be subject to a national of that other State in the same circum-
stances, particularly with regard to residence.

Key words: taxation, resident, non-resident, tax, income, tax residency, legal consciousness.
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